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IN the last vacation died, at his house in George 
Street JVestminstcr^the Higiit Honourable Richard 
Pepper Lord Alvanlev, Lord Chief Justice ef 
the Court of Common Pleas. He was succeeded 
in this term by ' 

James Mansfield, Esq. or)e of His Majesty's Coun- 
sel learned itk the Lanr, who was sworn into office 
on Tuesday the S4th . of Aprils and was kilighted. 
And OQ the S^th he was called to the degree of^ 
Serjeant at Law, and took his ^at on the J]ench, 
and gave rings w'ith tliis motto, Serus in C(elum redeas. 

On Saturday the 28th of April the following Gentle* 
men took their places^within the Bar : 
As one ofHisMajesty's Serjeants learned in the Law, 

Mr. Serjeant fVilliams. 
As His Majesty's Counsel learned in the Law, [ 2 ^ 

Richard Hollist, of the Middle Temple, Esq. 

ThoTHos MilltSy of Lincoln's Inn, ^Esc[. 

George fVilson^ of Lincoln's Inn, Esq. 

James Toppings of the Inner Temple, Esq* 
With a Patent of Precedence, 

Sohn Fonblanque^ of the Middle Temple, Esq. 
Vol. V. B The 
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« CASES IN EASTER TERM, 

1804. 

TkuridT '^^^ Mayor, &c. of Carlisle against WilsoiJ. 

UprU 19th 

Whtre it a|>. TN a«si//7ijjs?>, the fourth count, to which the evidence of 
Senccuponan ^^^ plaintiffs prJncipaily applied, wa« on an indtbitatM 
actionof JMfr* assumpsit for tolls and duties, due and payable from the d^ 
tlfli'^'for fsntJ^^n^s *^ the plaintiffs, for the passage of coaches and car- 
toll, that a riages of the defendants, loaded with goods and mercfaan* 

corporation ^\i^^ \xi and ihroUgh the city of Carlisle. Plea, noH assump^ 

were entitled . ' , . ° . f . . . \. . 

by a general Sit. ihe action was brought 10 try the right of the cprpo* 

grant of toll, ration to take toll from the defendants as the proprietors of 

exp*aincd by ■ ■ 

usage to be ^ Stage coach pnssing io anc^out of the city with parcels, ^ho 

duefor a(l claimed to be exempt, principally on the ground that their 
gSSs^passing carriages were chiefly adapted to the conveyance of passen- 
in and out of gers, and that the taking of goods for hire was only a 

horscr*or^'ln •^^^^^^^''J incidental employment. At the trial before 
carts or wa^. Cliambre, J. at Carlisle, the plaintiffs, in support of their 

ar"thiratc'*f ^'^'*°^ ^^ ^^" ^^^ horses, carts, and carriages, passing with 
itf. for every goods in and out of the city, produced in evidence an in* 
and*^'i^faV S^'siiion taken at Carlisle on the 6ih of Jpril, 26 Ed. 3., 
every cart- ^nd retarned into Chancery, concerning the liberties and 

load drawn custi>ms belonging to the city of Carlisle, &c. and why the 

by one horse, . . it, . , ^^ *„, 

and id. more citiZ'^ns had nut rendered to the Crown *80/. perannumrent 

for each adfiu for the profits of the liberties, &c. whereby it was found 
held, that any ^''^^ ^'^^ citizens of the said city had been accustomed to have 
alteration •€ amongst tiidr liberties and customs, (inter alia) *' Theolo* 

by^ which ^the '* ""*^* intrinsecum et forinsccutn tocat. Thurg-Toll (i. c. 
goods were *< Toll Thor(iiigh) ut parctllatfirmacivitatis itlius ; etquod" 
as^bv^ukinff' *^ que pradicti cives habuerunt omnes libertates et profieua 
them in stage '^ pradicia a tempore quo non existit memoria quousque^^ Sfc. 

^t^^*{^^'t *^^ ^^^^ stating a wrongful obstruction in the exercise of 
or waggons, tbcir rigRts. Also a charter from the Crown of the 7th of 
A • could not Fcbruartff ^26 Ed. 3, reciting the said inquisitipn, and graot- 
oftollinthe ing to the citizens ("ii'^rr /x/<a^ the said toll, by the same 
proportion of description as in tht inquisition. And this charter, tOM- 

hoi^edl'awing ^'^^^ ^^^^' ^'1 liberties, customs, privileges, franchises, im- 
the coach, munitics j^visc^lictions, and grants, is ratified and confirmed 
nunTber oV^ to the corpoialioii by a charter of the l3 Cur. 1., under 
borses were which the corporation has its present corpoirate name. Also 
climated by^ ^^^ usage of the cf>rporalion to repair and pave all the streets 
passengers of the ciiy !M^us piuved aud aduiiiied. With respect |o the 

rather than collection 

of goods. ... 

*[3] 
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collection ii| fact of toU^ it appeared to have been the iXsage^ 1804. 
aft far back as living memory could trace, to pay Id. for ««<|^"Tr 
every borse-load of commercial goods for sale, either carried 
in or ont of the city ; (unless the goods were onder the value 
of IS^.f and then no more than half toll was ever paid, 
and sometimes nothing^. If the goods were conveyed in a 
cart drawn by one horse^ then 2d. was paid ; if by more than 
one horse, ^. in addition for each horse, unless the carriers 
compounded for their tolls. The value of the goods in caits 
made no difference; but if the horse or cart merely passod 
through the city with the same goods, they paid but one 
toll. For many years baek the proprietors of public waggons 
had usually compounded for their tolls; if not, 2d, a-horse 
was takeii from the waggoner. Nothing was ever taken for 
faay, corn, household goods, &c. It further appeared that 
stage coaches had been used in Carlisle for about 50 years 
past; but no claim was made in re;spect of them for toll till 
about 15 years ago, which was then resisted. That where 
the proprietors bad forwarded goods in carts they had paid 
the usual toll; and they had also paid when iish and other 
articles bad been sent into the city to be. forwarded by the 
eoaches: but this was explained to be toll paid for llie 
biinging in of such articles by horses or carts, and not for 
the sending them on by the coaches. The goods for which 
toll was demanded in this instance were commercial goods 
for sale, sent by the defendants' coach. The defendants 
produced no evidence; and the case went to the jury with 
the learned Judge's observations to them, that the right to 
the horse and cart toll was clearly proved, and that possibly 
the consequence of that usa^e might, as to the toll in dis«» 
pute, be a mere legal question upon which either pRtty might 
take the opinion of the Court above: and he tl)erefore left 
the case to .them upon the usage; telling them that if they 
were satisfied that the plaintiffs were entitled to a toll on 
carriages carrying goods (such as had been in use) the pay«» 
ment of the toil could not be evaded merely by usiog car? 
riages of a different construction from common caru and 
carriages ; and that the only distinction he could point ou( for 
their attention was that the principal use of the cclaches 
being* for the carriage of passengers,, for which no toll was 
duft?, and it appearing that the quantuip of the t^ll was 

Bs estimated 
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1104. e9limalecl by the number of horses employed in imi^\ng 
mfJ'TT' ^ ^^ carrUigei, tiie proportioa of the number^ hortei to 

igc of ' ^em muBt be ^eater tliaa the fdative quantity of the goods 
Caelisle which tliey carried would require; io cooaequence of which 
^^^^^ a moch bMVier toll in retpcct of the goods, would faH on the 
coach-owoers.than on the owners of other carriages used' 

[ ^ ] chieily for the conveyance of goods. And also that for a 
considerable number of years since coaches had been set np 
in CarksU, the corporation had not asserted their claim of 
ton for such carrii^s* The jury found a TcMict for the 
defendants. But upon the report of the case, itfter a rule 
Nin granted in Mich a tlmat term last for setting aside the 
verdict and granting a new trial, the learned Judge inli« 
mated a doubt whether the evidence did not require him to 
have told the jury thf t if they were satisfied that the right 
to the toll for the passage of carts and waggons was esta- 
blished by the written and parol evidence, it would follow as 
a legal consequence that the plaintiiTs were entitled to the 
like toil for the passage of coaches carrying goods of the 
like description. 

Parkf Holrajfdy and Hullock, in shewing cause against 
the rule, contended that the grant of toll, being in general 
terms, must be-construed and restrained by the usage; and 
here it appeared by the evidence to be a grant of toll for the 
carriage of goods iub modo, that is, by hones or in carts or 
waggons. In the jingle instance that any attempt was made 
%o extend it to coaoheS| the claim was resisted with effect ; 
and this extends back through a period of ^0 yearn. And 
there is no absurdity in supposing that a toil might be grant* 
ed on goods carried in a particular manner, which was not 
• meant to extend to goods carried in a different wpy ; especi* 
ally as the toll in this case varies according to the number of 
borses employed in the draught of the carriage, which may 
* be reasonable enough as applied to carriages whose principal 
nse is for the conveyance of goods, as furnishing a good 
f 1 criterion of the weight of the draught, and consequently 
apportioning the toll to the probable injury done to the 
streets : but as applied to coachest the number 4>f whose 
horses is adapted to the weight of passengers, foe whom no 
toll is payable^ and not to the goods, which may be trifling 
in weight and Talue, thf same rate of toll must press very 

unequally 
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uneqaally and unfairly. By thtse m^ans the same toH may 1804. 
be paid for one stftall pared which happeos to be in a eoach jj^/JJJjJJ^y 
drawn by four horses, as for various goods to a considemble Uc. of 
amonnt drawn by the same number of horses in a cart or ^^^'^ij/'* 
waggon. It is not, therefore^ the ^hape or denomination WilsOn. 
of the carrhrge which constitutes the difference, but the 
purpose to which it is principally applied. 

Cockillt Serjt* Woody Topping, aiSd Ram, contri, were 
stopped by the (Court. 

Lord EtLBNBORouoH^^C. J.«»-The custom in substance^* 
as to the present inquiry, is to pay a toll for goods conveyed 
in carriages, in proportion to the number of horses. What 
the form or denomination of the earriag^e may be is imma* 
terial, whether it be cart, waggon, dr coach; if it beap*^ . 
plied to the use of drawing goods for sale, the custom at* 
taches upon it. The reason why the toll has not been, iqi 
fact, collected from the owners of public coaches is, be^ 
curase, till of late years, h has not basn the general custom* 
<>f that part of the country to convey goods in such car- 
lieges ; and therefore the collection of it might not have^ 
bceii worth attending to ; and there is no reason to Cittribote' 
the omission to any other cause. Within the memory of 
lining persons, there were no more than four coaches k^pt 
)a Cumberland. Bishop Nicolson, who wrote a history of 
that county, states. That about the year 17IO, in traveQing 
firom liosf Castle, near Carlisle, towards London, with a r « -1 
young nobleman, his pupils they were obliged to go as far *~ ^ 
as Stamford before they met with a stnge-coach to carry 
them on. As to the disproportion stated to arise from the 
applic^ation of the toll to carriages pf this description, wlidre 
(he number of horses is adapted more to the carnage of 
passengers than of goods^ that is the party's own act, of 
which he cannot complain. ^The corporation cannot dis^ 
criminate the proportion adapted to e^ch ; and may there^ 
fore charge for the whole number which are actually use4 
for the draught 0/ the carriage in which tollable goods are 
conveyed ; for the toll is payable in respect of the goods^ 
and not of the coach. Upon the &ame principle, where A 
man mixes his corn with mine in my bag, 1 may tafce tKa 
whoTe, because I cannot distinguish to separate them again { 
jlOd it was his own hull to mingle them : w- so if the coach* 
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owners will multiply the aamber of tbeir horses, because of 
the additional weight of passengers which they carry^ to- 
gether with goods, for which the toll is payable in propor- 
tion to sttch number, it is their own act, and the corpor- 
ation hate DO means of ascertaining the proportion of 
horses used for each. Here then the right to the toll hav- 
ing been clearly made out, there must be a new trial. 

Gross, J. The question is. Whether any thing were due 
for toll in this case ? The toll is that duty which persons 
passing in or out of the city with goods for sale, on horse- 
back or in carriages, are liable to pay. It is not merely for 
the passage of the person, but of the person with goods. 
The usage was for some time probsbly confined to goods 
carried on horseback ; afterwards, as carts came into com- 
mon use, it was extended to them ; and there is no reason 
why the toll should not be extended to coaches, since they 
have come into use for the purpose of conveying commer- 
cial goods: and as to thesd latter having been suffered to 
carry for some years bapk, without the corporation collect-. 
ing from them, it was probably not worth their while to 
collect it in the first instance, till that mode of conveyance 
grew to be more frequent : but since that is the case,. Uiere 
is no reason why the same toll should not be collected from 
carriages of this description as from carts, when applied to 
the same purpose. 

Lawrbncb, J. «- The toll is payable for goods conveyed 
•n horses and in caniages; and in order to measure the 
quantum of toll in the latter case, they reckon the number 
of horses used in the conveyance: and when we attend to 
.the occasion of granting the toll, which was for the repair 
of the streets, such a measure seems reasonable; for if the 
goods were carried on horseback, that was not considered 
as occasioning much damage to the streets; and, therefore^ 
the toll was only Id, : but if conveyed in a cart with one 
boTse, ti\e damage done was considered to be double, and 
^i. was taken ; and if more horses were necessary to draw 
the weight, the injury was reckoned to be proportionably 
greater* The carrier was considered to be a competent 
judge of the number of horses required to draw the weight; 
and that mode of ascertainmg the jiuifUum of the toll was 

Uablq 
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liable to no difficulty or, dispute. ' It is no objection then 180*. 
that the coach may have but one parcel of goods to convey ; Th^^JJ^or 
for it is for the carrier to consider whether it be worth his Sec, of 
while to proceed with his load or not ; hut if he do, he must Carlisli 
pay toll according to the number of horses which be uses. Wilson, 

Lb Blanc, J. •— By the inquisition and ancient grants, [ ^ 3. 
it appears thai toll was given to the citizens of Carlisle in 
general terms^ leaving it nncertain by what the quantum 
was to be measured. This is supplied by the evidence •f 
the usage ; whence it appears that it is to be estimated by 
the horse-load when the goods are carried in that manner ; 
or when conveyed in carriages, by the number of horses 
drawing each carriage. Formerly, it oppears that the only 
carriages in which goods were conveyed, were carts and 
waggons; and it is not at all improbable that, when those ^ 
were the only carriages in use, they took as many passen- 
gers in proportion to the quantity of goods as coaches do 
DOW. Yet during all that time the toll has always been 
claimed fr«m the carrier, and not from the proprietors of 
the respective goods, in proportion to the number of horses 
by which the carriage was drawn : and it is more advan- 
tageous to the public that the toll should be collected in 
this manner; for when claimed from the carrier, he pays 
one entire toll for &II the parcels of goods together, in pro* 
portion to the number of his horses; but if it were to be 
claimed from the owners of the goods^ then each wouM 
have to pay toll according to the same proportion. If then 
the coach proceed with passengers only, without any com- 
mercial goodS| no toll will be payable ; but if it have such 
goods in it, the toll is payable according to the number of 
horses by which the coach is djciiwn. In this manner it hai 
always been collected from carts and waggons; and altering 
the form or name of the carriage can never affect the claim 
to the toll. 

Rule absolnte. 
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lO CASE^ IK BASTER TfiRlkf , 

1804, 

. — Wain and Another against Warlters. 

Thmtdajf^ ^ 

No person HTHE plaintiffs declared, tbat at the time of making th« 

can, by tUe promise ttfter-mentioned^ tbey were the iadorflees and « 

S^'bc holders of a bill of exchaoge, dated the I4th oiTthruary^ 

charged 11^011 1903, drawn by one W. Gare, upon and acceif>ted by one 

^y ^J""^^^ J. Hall ; whereby Gorr peqoested Hall, seventy i^fi after 

debt of an- dale, to pay to hi) (Gor€*%) order» 36/. )6s. 6tf. ; which biH 

other, unless ^f exchange Gote had before then indorsed to the plain* 
the agreement ._ 1 • • • . 1 1 -n . 1 1 . 

upon which ^iffs; and which sum in the bitl mentioned waa, at the time 

the action is ^f making the promise by the defendant, dile and unpaid : 
toxne°nou or ^^^ thereupon the plaintifFs, before and at the time of 
meirorandum making tlie said promise by the d4>fendanty had retained - 
writing ; by ^"* ■'• ^* ^^^'*" «ltorney, to sue Gore and J5ffl// respectively , 
vrhich word for the recovery of the said sum so doe, &d. whereof the 
SustTcun- defendant, at the time of his promise, &c. had BOtice : and 
dei^tood the thereupon, on the 90th of j/pril, 1B03, at, &c« in conndrr* 
for'thcTr^" olionr of the pnmim ; and that th&plaintifs, at the instance 
iaise, as well of the defendant, would forhcar to proceed for the recovery 

«rt*c itTf • ^' *'^* ^^^ ^^'' '^^* ^' '^^' **^^ defendant, undertook and 
and therefore promised the plaintiffs to pay (hem, by half pH!»t four o'clock 
where one ^n n^ai day, 66/. ; and the eipenees wh^cKhad then been in- 
writing to pay curved l»y them an the said bill. The plaintiffs then averted 
the debt of a that they did, within a reasonable time after the defend- 
without stat^* ^^^^^ promise, stay all proceedings for the recovery of the 
ing on what said debt, and have hitherto forhortu to proceed (or tlie re- 
[t***wa8^ho\^^^^^^ covery i hereof ; and that the expences by them incurred on 
thatjiaro/evi^ the said bill, at the time of' making the promise by the de« 
dence of the fendant^ and in respect of their having so retained the said 
was inadmis. A. and CO account of his having, before the defehdant's said 
Bible by the promise, drawn ♦ and ingrossed certain writs, called Special 
frauds ^ and Capfas, against Gore Bf^d Hail respectively on the said billy 
consequently amounted to 90/. of which the defendant had notice; yet 
appealing tiT ^^^^ defendant did not, at half-past four o'clock on that day, , 
be withoet s^c.. nor at any time before or siiice^ pay the said sum of 9(^i, 

upontlicVace ®"^ ^'^® **^^ expenres incurred, &c. Tfaere was another 
of t))e written special count, charging that the reasonable expences in* 
\i^Mwuih!m ^^^^^^ on the bill wer^ so much, which the defendant bad 
yactumt and refused to pay ; and the common money counts, 
ff Mtiol ""*^ Jn support of th^ ifudertaking laid in the declaration, the 
♦ r li 1 * pUuntife 
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plaintiflfs, at the trial at Guildhall, prodaced the written ^^^ 
engagement, signed by the defendant, which was in these Waik 
words t ''Messrs. Wain^LnA Co. I will engage to pay yon ^^J^-^. 
by half past four this day, fifty-six pounds and expenc^ 
on bill that amount on Hall. (Signed) Jno. fFmrliers ; (and 
dated) No. 2, C^mhill, Jpril 30ih, iSOS/' ^hereupon 
it was objected, on tiie part of the defendant, that though 
the promise, which was to pay the debt of anolher, were 
in writing, as required by th^ statute of frauds, yet that it 
did not express the consideration of the def(^ndant*s pro* 
niise, which was also required by the statute to be in writ- 
ing ; and that this omission could not be supplied by parol 
evidence (which the plaintiffs proposed to call^ in order t0 
explain the occasion and consideration of giving the note); 
and that for want of such consideration appearing upon the 
lace of fhe written memorandum, it stood simply as an en- 
gagement to pay the debt of ant>ther, without any cpnsi* 
deration; and was ihp.refore nudum pactum and void: and 
Lord £ll€nbor9ughy C. J. upon view of the statute of frauds, 
89 Car. S, c. 3, s. 4, which avoids any special promise to 
answer for the debt or another^ " unless the agrtement upon 
which the action shall be brought, or some memorandum or . {] 12 } 
note thereof, shall be in writing, and signed by the part}* 
to be charged therewith,** 8cc. thought that the term agret^ 
ment imported the substance at least of the terms on which 
toih parties consented to contract ; and included the con* 
sidcration moving to the promise, as well as the promise it* ^ 
•elf: and the agreement in this sense not having been re- 
doced to writing, for want of including the consideration 
of the promise, he thought it could not be supplied by parol 
evidence, which it was the object of the statute to exclude; 
and, therefore, nonsuited the plaintiffs. A rule nisi was ob« 
tained in the last term for setting aside the nonsuit and 
granting a new trial, on the ground that the statute only re« 
quired the promise, or binding part of (he contract to be in 
ftriting ; and that parol evidence might be given of the cod« 
sideration, which did not go to contradict, but to explata 
and support the written promise. 

Garrow and Lames shewed cause against the rule. Tlie 
question is simply this. Whether pa9'«/ evidence can be given 
efan agreement which the statute of frauds avoid^j unless 

it 
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1804. 
Wain 

mgainH 
Wa&LTEAS. 



it 



it 
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it be tit flprt(big 9 The words are, '^ That no action ihaN ke 
brought) whereby to charge the defeodant, upon any 
special promise, to answer for the debt, &c. of another 
'' person, 8cc. unlcite the agreemtut upon which soch action 
^ shall be brought, or some memorandum or note thereof^ 
'' shall be tis writings and sij^ned by the party to be charged 
*' therewith,** 8cc. Now, to every agreement (here mnst be 
at least two parties ; and, in order to make it available ia 
law, there must be some consideration for it ; which neces>i> 
sarily forms part of the agreement itself, being that in re« 
spect of which either party consents to be bound. It is no 
answer to say. That the parol evidence offered of the con* 
sideration, namely, the forbearance to sue Halip did not 
go to contradict the written promise : it is enough that be- 
ing part, and a material part, of the agreemeuU it was not 
reduced to writing and signed by the party to be charged^ 
as required by the statute. The effect of such parol evi« 
dence, if admitted, would be to render valid that which, so 
far as appears by the writing itself, is void in law for want 
of a consideration ; and this wbnld be letting in all the dan« 
gers of fraud and perjury, which it was the object of the 
statute to guard against. Upon the face of the paper, the 
debt appears to be the debt ot another ; and as a mere pro* 
mise to pay the debt of another, without any consideration^ 
would, before the statute, have been void, as nudum pac* 
turn at common law; so it is not made good by the statute;^ 
without a consideration in law for entering into such an 
agreement ; which agrtenunt^ i. f • the whole agreement, or 
some memorandum or note of the whole, specifying the 
contracting parties, the consideration, and the promise^ 
must be made in writing. The consideration is an essential 
part of every executory agreement ; and this was altogether 
execuiowy, on the part at least of the defendants If the 
agreement had been declared on as in writing, the mere 
production of the note would not have proved the const- 
deration of forbearance laid in the declaration ; and snch 
consideration could not have been supplied by parol evi- 
dence. In frcston T. Marciou (a)^ where the plaintiff had 
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agreed, in wiitiog, with the defendapt's testator to let hipi • 



ceitaiB premisaes, at a certain rent> parol 'evidence, ten* Waii? 
dered to shew that the tenant had agreed to pay a farther y^ /^f?^fl, 
sum for ground-rent to the ground -landlord, was rejectedy 
as subversive of the statute of frauds ; although' it wa^ there 
contended, that the evidence offered did not go to alier^ f 14 ] 
bat to explain the agreement: so in Gunnis v. Erhart (a), 
the verbal declaration of an auctioneer at the time of a sale, 
that there was a charge on the estate, was deemed inadmis« 
sible to contradict the printed conditions, which stated the 
premisses ta be free from all incumbrances^ 

Erdcine and Martyat, in support of the rule, said. That 

the evidence tendered in the two cases cited^ went not to 

explain, but to contradict the written agreements. In the 

one case to increase the quantum pf the rent specified ; in 

the other, to substract so much as the charge amounted to 

from the value of the estate which was offered for sale, free 

from incumbrances. But here the parol evidence went merely 

to shew on what occasion the written agreement had been 

entered into ; and it is in common practice to admit parol 

evidence for such a purpose : it is part of the res gestes, and 

no part of the' agreement itself, which must in its nature be 

executory at the time of the writing made. The foundation 

of the action in this case is not the writing, but the promise 

by the defendant to pay the debt of Hall. This, before 

the statute of frauds, might have been proved wholly by oral 

testimony ; but since that statute, the promise can only be 

evidenced by writing, signed by the party to be charged 

therewith, or by some other lawfully authorized. Itisdif* 

ficult indeed 'to account for ihe introduction of the word 

agrtcmcni '\vk\o the latter part of the clause, which, in its 

strict sense, as compounded of ** aggregatio mcntium, or 

the onion of two or more minds, in a thing done or to be 

done ib\*' is more properly applicable to the other branches 

of the clause, namely, '' an agreement on consideration of 

^ marriage, or upon csntract, or sale of lands, &c. or upon r is i 

any agreement not to be performed within the space of one 

year, &c, than to any special promise by an executor, to 

" answer damages out of bis own estate, or to any special 

(a) I H. Blac. 2S9, (k) X Com. Di^. 3x1. 

, ^^ promise 
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1804. ^ profmse to aniw r for the ieht, &c. of another." To nieh 

^TTy promises the word agrtemmt can onlj be considered appK* 

^dliii cable, so far a9 it is synonioions to' tngagemmt or under* 

Wamltbis* imking, in which sense it is oflten used in common parlance ; 

and therefore means, in this respeot, the i^eeroent or pro^ 
nise to pay the debt of another. Besides, the statute does 
not require the wkole agreement to be set ont in form ; bat 
it is sufficient if there be a note or memorandum of it in writ** 
iog ; that is, so oinch of the agreement as is obligatory dil 
'' the party to be charged therewith.'* In whatever form of 
words therefore thepromiu is made, which, before the sta« 
tate, would hare been evidence to bind the party mjskingp 
it under the esrcnmstances of the case, it wili, if those 
words are reduced into writing, still bind him since the 
statute under the like circumstances : but in either case, the 
inducement for making such promise, which is paft of the 
re$ geU^j may be etidenced by parol. Thus, suppose a 
promise in writing to pay the expences attending a certain 
\n\\ drawn by another, parol evidence must necessarily be* 
let in to shew to what bill the promise was meant to apply^ 
and how the expences arose, and the bill itself would be 
produced : and this would be evidence not to vary, but to 
corroborate the written promise. The dd, 7tb, and 17 th 
sections of the act all require the signature of the party to 
some note in writing, in order to charge him with the seve** 
ral subject matters of those sections ; but in all those cases^ 
the party most be charged on the special'written agreement i 
but here he is charged on the pramiie, of which the writ* 
J[ 16 ] iog is only evidence. Yet the 4th section supposes that the 
parl^ is to be ebaiged tipon the agreement^ *' unless the agree* 
^< ment upon mkich such action shall be brought,*' &c. 3 
which shews that agreement, as there used, means no more 
than undertaking or engagement: and in this sense an 
agreenumt, signed by one party only, on a sale by auction 
was holden suiBclent to charge htm within the sutute of 
flraods (a}^ [Lord Ettenboroughj C. J. There it was deem« 
ed adBcieat proof of such agreement, so as to charge the 
party signing it. Re was estopped by his signature from 
protecting himself under the statute : but there the conwi*^ 

(aj Scton e. Slade, 7 Vc, Jan. 165. 

deratioii 
I 
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deratkm appeared in writing.] Tbej then obsenred, that ^^^^ 
thoiigb the objection mast have often before occurred in ac* yfj^„ 
tions of this sort, which were in common practice, the 4fctei 
word agreement had nerer before received sach a constmc* WAaL»«ai, 
tioD as applicable to this branch of the clause. 

Lord £li.bnboroi70H, C. J. after noticing the definition 
of tbe word agr€emeHt by Ld. C. B.Con^ns, who considered 
it as a thing to which there mast be the assent, of two or 
more minds ; and which, he says, ought to he so certain 
sod comi^e, that each party may have an action iiTpon it ; 
for whichf in addition to the author's own authority, was 
cited that of Pfawden ; and better (his Lordship observed) 
could not be cited. In all cases where, by long habitual 
constmction, tbe words of a statute have not received a pe« 
caliar interpretation^ such as they will allow of, I am always 
ioclined to give to them their natural ordinary signification. 
Tbe clanae in question, in the statute of frauds, has the 
word agreement C unless the agreement, 4ipon which the 
** action is brought, or some memorandum or note thereof, 
" shall be in writing/' &c.) And the question is, Whether [ 17 ] 
that word is to be understood in the loose incorrect seLse in 
which it may sometimes be usedf as synonimous to pro* 
sitir or undertaking y or in its more proper and correct sense, 
ts signifying a mutual contract or consideralion between 
two or more parties ? The latter appears to me to be the 
kgal construction of the word, to which w^ are bound to 
gi?eits proper efi^ct: the more so, when it is considered 
by whom that statute is said to have been drawn, by 
hoiA Hale (a), one of the greatest Judges who ever sat 
in fVe$tmin$ten Hall, who was as competent to express as 
he was able to conceive the provisions best calculated for 
carrying into effect the pui poses of that law. The person 
to be charged for the debt of another is to be charged, 
in the form of the proceeding against him, upon his special 
promise ; but without a legal consideration to sustain it, that 
{Promise would be nudumpactum as to him. The statute 
ae?er meant to enforce any promise which was before in* 

« 

(«) Lord Mansfield expressed a doubt of this in WjTndham ti. Chet* 
wynd, I Burr. 4tSK any otherwise perhkps rhan by Lord Halc^s hav- 
ing left some loose notes behind him, «rhich were afterwards uoskU- 
blly digested. ifilac.9s«« 



17 

t8(M. 

Wain 

Wablibbi. 



t 18 ] 



CASKS IN EASTER T£RM^ 

Talidt, merely because it was put in writing. The obligatoqr 
part is indeed the promise, which will accouni For the woid 
promise being used in the first part of the clause; but sti\l, 
in order to charge the party making it, the statute proceeds 
to require that the agreement, by which must be Understood 
the agreement in respect of which the promise was made, mast 
be reduced into writing. And indeed it seems necessary 
for effectuating the object of thests^tute, that the considera* 
tion should be set down in writing, as well as the promise; 
for otherwise the consideration might be illegal, or the 
promise might have been made upon a condition precedent^ 
which the party charged may not afterwards, be able to 
piove^ the onussion of which would materially vary the 
promise, by turning that into an absolute promise, which 
was only a conditional one : and theji it would rest alto- 
gether on the conacience of the witness to assiga another 
consideration in the one case, or to drop tlie condition* ia 
the other; and thus to introduce the very frauds and per- 
juries which it was the object of the act to exdade, by re^ 
quiring that the agreement should be reduced into writinj^, 
by whieh the consideration, as well as the promise, would 
berendered certain. The autboridev referred to by Con^fus^ 
Flowd*b. a. 6..a«.9.| to which may be added Dyer^ 336. bf 
all shew that the word agf cement is not satisfied unless there 
be a consideration ; which consideration forming pai;t of the 
agreement, ought therefore to have been shewn ; and the 
promise is not binding by the statute unless the consideration 
which fo¥ms part of the agreement be also stated in writing. 
Without this, we shall leave the witness, whose memory or 
conscience is to be refreshed, to supply a consideration mora 
easy of proof, or more capable of sustaining the promise 
declared on. Finding therefbre the word agreement in the 
statute, which ap|)ears to be most apt and proper to express 
that which the policy of the law seems to require ; and 
finding no case in which the proper meaning of it has been 
relaxed, the best construction which we can make of the 
clause, is to give its prbper and legal meaning to every 
word of it. 

Grosb, J« Itissaidy that the parol evidence tendered 
does not contradict the agreement ; but the question is. 
Whether the statute does not require that the consideration 

for 
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for the promise should be in writiog, as well as the pronise 1804. 
itself? Now the words of the staCote are, *' that no action yJ^][7k 
*' shall be brought whereby to charge the dafeadant upon against 
** any special promise to answer for the debt, 8cc. of another Wablte«i. 
'* person, &c. unless the agrtemcnt upon which such action 
^ shall be brought, or some memorandum or note thereof, 
*' aball be in writing/' &c. What is required to be in writ- 
ing, tberefore, is. the agreement (not the promise, as men- 
tioned in the first part of the clause) or some note ort/umo^ 
ranium of the agreement. Now tht agreement is that which 
is to shew whiit each party is to do or perform, and by 
which both parties are to be bound ; and tins, is required to 
be in toriting* If it were only necessary to 6hew what one 
of th/m was to do, it would' be sufficient to state the 
promise made by the defendant who was to be charged upon 
it. But if we were to adopt this construction, it would be 
the means of letting in diose very frauds and perjuries which 
it was tl>e object of the statute to prevent ; for without ttiftr 
parol, evidence, the defendant cannot be charged upon the 
written contract, for want of a consideration in law to sapr 
port it. The effect of the parol evidence then is to make 
him liable: and thus he would be charged with the debt 
of another by parol testimony, wjien the statute was passed 
with the \ery intent of avoiding such a charge, by requii> 
ing that the agreement, by which must be understood the 
whole agrument, should be in writing. 

Lawuencc, J. From the loose manner in which the 
clause is worded, I at first enteruined some doubt upon the 
question; but upon further consideration, I agree with my 
Lord and my Brothers iipon their construction of it. If 
Jthe <}uestion had arisen merely on the first part of the 
clause, I conceive tliut it would only have been necessary 
that the |7rorii/i<r should have been stated in writing; but 
it goes on to direct that no person shall be charged on such [ ^0 ] 
promise^ unless the agreement^ or some note or mtmorandam 
thereof^ that is, \of the agreement, be in writing ; which 
shews that the word agreement vfinu mcsLui to be used in a 
sense different from promise, and that souielhing besides the 
mere promise was required to be stated/ And as the con* 
sideratioh for the promise is part of the agreement, tba( 
ooght also to be staKnl in writing. 
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Lb Bla'n c^ J. IF there be any distiBCtion between ogrte^ 
nuut find promisTj I think that we must take it that agret"- 
ment iDcludes the connderaiion fat the promise, at well as 
the promise itself: and I think it is the safer method to adopt 
the strict constmction of the words in this case^ beraose it 
is better calculated to effectuate the intention of the act, 
which was to prevent frauds and perjuries, by requiring 
written evidence of what the parties meant to be bound 1>jr. 
I should have been as well satisfied, however, if, recurriDi; 
tb the words used in the first part of the clause, they had 
nsed the same words again in the latter part, and said, 
*' unless the promise or agreement upon which the action if 
** bronghti or seme note or memoiandum thereof, >»hall b^ 
^* in writing." But not having so done, I think we must 
adhere to the strict interpretation ^of the word agreement, 
which means the consideration for which, as well as the 
promise^ by which the party binds himself. 

Rule discharged. 
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Affidavits in 
Miftportofyor 
in answer to a 
rule for sett- 
ing aside an 
award made a 
rule of court, 
tinderth^stat. 
S Scio ff^ 3. 
c 15. 9. I. 
there being no 
Action previ- 
ously 

brought^ nor 
'Any cause in 
court, need 
not be enli- 
lied. 



Bainbrigge against Houltox and Another. 

TTPON shewing cause against a rule which had .been ob*. 
tained on the part of Bainbrigge, calling on Houltom 
and another to shew cau^e why the award whioh had been 
made in their favour, and the submission to which had been 
made a rule of Court under the stat. 9 8c 10 fF. 3. c. I^. s. 1. 
(without any action brought) should not be set abide; ob« 
jection was taken by Garrow and East to the affidavit of 
one of the arbitratprs made in answer to the ruFe^ that it 
was n9t entitled at all; which it ought to be after a rule 
nisi grantedi. 

Erskine^ Balguy, «nd Clarke, who shewed cause against 
the rule, contended that this was not necessary in a case 
likie the present, where there was no action brought, and 
consequently no cause in court. Apd 

The Court, after consulting the Master, held that it was 
not necessary in this case that the affidavit either in sup- 
port 
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port of, or ID answer to the rale, should be entitled (d). 1801. 
And after hearing the affidavit, they - ' ' 

Discharged the Kule. affainH 

HOULTOK 

(a) The like was ruled in another shnitar cast in this term. But and An^Hipr. 
'where an attachment is applied for, for non.pefforniance of the award, 

the affidavits in answer to the rule must be entitled The King t. : 

though those upon which the rule was obtained need not be entitled, 
where there was oo cause previously in court. Bevan «• Bevan, ) 
Term Kep. «oi. Rut where the reference arises from an order ofMiH 
Prim$t there being then a cause in court, the affidavits either for a rule 
to set aside the award, or for an attachment for non- performance of it, 
are entitled in the cause. Rut after the rule niti granted for an attach- 
ment, the affidavits in aiuwer to such rule must be entitled the King 
agaiflst > 
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WiLLts against The Commissioners of Appeals in L^ \ 

Prize Causes^ Monday^ 

AprU 23d. 

UPON a rule to shew canse why a prohibition should X^^ ^^^^\ 
, r 4 • . Court of Ap- 

Dot go to the commissioners ot appeals in prize causes, p^als has ju- 

to firohibit them from proceeding further against Mr. John risdictioh to J 

Willu; Qpon whoi]D> as priee agent in a certain cause^ an one who was { 

order bad been made for the payment of interest on the co-agent of 

proceeds of a certain prize which had coqae to his hands i who^^hands" 

the snggestion stated that ia June 1798, pending hostilities the proceeds 

between Great Britain sad Jraitcf, Capt. West of his 2^^^^^^)^!*^ 

Majesty's ship Tourttrelhy had niade prize in the fVv&t demnation 

India of the ship PoUjf and her cargo, as French property, ^"^ ^*^* ^^^^ 
and bad carried the same into Port Royal, in tlie island of should', after 

Jamaica, within the jurisdiction of the Vice^-Admirahy ^*»<^^^'«5°^ 

Coort there; in which Court she was libelled as prize, anVl with interest 

condemnation prayed. That upon monition issued, certain pronounced 

claims wene interposed on behalf of different sets of owners, captois» 1^3/ 

interest on 
luch proceeds while in his hands to the ctaimant. And this Court 'will not grant a 
prohtoilion to the Priie Court to restrain it from executing such decree, either on the 
groun4 that it did not appear on the proceed iugs below that the a^ent wan a reui'ftcred 
agent under the .Stat. 33 Geo 2» c. 66; because that Court has orij^inal jurisdictiuti 
ifi rem and its incidents, indepcndcn; of the' statute; noron the grouiui -that the Court 
below were restrained by the 3 id clause of the act from decreeing restitution of m^re 
than the net proceeds 01 the saie awaided upon condeniuiitiun ; because interest mide 
of such net proceeds in the hands ^ rhc holder are to be deemed part of the proceeds; 
nor on the ground that it was not alle^^ed that interest had in fact been made by sucti 
agent ; because that was a fact for the Court below to decide upon^ and they must be 
presumed to have decided on satisfactory evidence. 

Vol. V, C £riii$h 
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I804* British tolyeets, womt of which wert «Il0W«d# Atfd nic(t 

^^^ parts of the cargo were tetiuttted^ and reslHtttioa ftwrnrtM ; 

^grain$t ^^ ^he remainder of the cargo was adjudged good and 

T^^^o"^""'*- lawful prize; and that the same should be forthwith sold bf 

peals in Priae ^^^ agents of the captors, and the sale-money be distrtbuled 

^uses. amongit tlic captors, 8cc. 

ttom which sentence of condemnation the claimant af* 
fH!aIed, which appeni was allowed on the nanal tersM. And 
thereupon it was farther ordered by the Conrt, that n 
warrant of appraisement should issue, to vahieand appraise 
[ 23 ] the several goods condemned; and upon the return of tho 
said appraisement, that the agent for the captors $houU 
enter inU gosd and sufficient security to account Jar, mndfmf 
over the net proceeds thereof^ and also the amount of the specie 
condemned as aforesaid , as thalOfurt should thereafter dirett 
in cast the sentence appealed from should be reversed. That 
the captors appointed J3. TVaterhoust of die island of Jw* 
maica^ merchant, to be their agent for and relating to the 
said prize : and that he had duly, and within the limited 
tim^ exhibited and registered in the said Vice*Admnralty 
Court bis letters of attorney, appointing him agent for the 
purposes aforesaid, according to the form of the statute^ 
That at the return of the said apprnisewient, such lernrity 
as aforesaid was duly entered into by two good and sufficient 
sureties on behalf of the captors, to answer the said appeal. 
That the goods ^ndemned were, on the SOth of September, 
1798, sold by public nactioo, purnnnt to tiie statnte^ and 
netted, aft^r payment of all expences, 4552/. Is. 7d.' That 
' an appeal was afterwards made to the cdmmissioneta, fcc. 
who on the S9ih of June 1801, reversed the decree of con* 
df mnatton, and retained the claim for the general cargo^ 
and decreed the same to be restored, or the Talufe thereof 
paid to the claimant foe the use of theowoers : and assigned 
the said captors to bring in the account sales of the same 
on oath, and the proceeds thereof within a month ; which 
account sales and proceeds were afterwards duly bfOugbt in 
accordingly ; and condemned the captors in interest from the 
time of tie sale of the said general cargp^ and in the coals of 
.the then bearing, 'that on the 4t{) of ^t^use I80d, the 
commissioners. ^f appeals, at the petition of the claimant^ 
decreed a monition against J. WiUis aud JB» Waterhou^, «» 

the 
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€i€ ^pior^ ^g^^t9, to ippear before the commisftionerst 1804. ] 
Afld 9hcw came wkif ihitf should not pay interest upon the said ^^ 
pfvuidi. Aod on \he i4th of July 1803, J. PFillis being egaimt ^ 
ciMHib«d, appeared in the said coort of appealsi holden '^'^n'^^^^'f *? *I 
before the Right Hon. the Earl of Roseit/n^ Sir William peals in Prif » 
Grmtt, Kc, Sir miUam fFynhcj Kt., Sir William ScpH, Kt., P^usa*. 
and others, and shewed cause, as reqtsrred ; and although £ ^ ^ 
the taid J. Willis was not any party to the said snit, appeal, 
and proceedings, or any of them, or in any wny concerned 
or interested in die adjudication of the said price) nor con- 
nected therewith, oMcm^fse than as being the' general partner 
in trade with the aaid B. W<iterhouse, the agent of the cap* 
tola as aforesaid ; and although liiesaid monition was found- 
ed on no special or other suggestion on the part of the 
daimant, than that J. Willis and B. Waterhodse were the 
agenla.lbr the eaptors; and although J. Willis was not, by 
law, nor ought to be subject to the payment of interest on 
aach proceeds in consequence of that character; and al« 
Choogb J, Willis and B. Waterhouu, or either of them, 
never were in any manner called upon prior to the determi* 
nation of the said appeal, by the said court of appeal as 
aforesaid, to pay over the said proceeds, or any part thereof; 
and the same or any part .thereof, never were or was im- 
properly withheld from tfae jorisdiction of that court, or of 
the said Coort of Viee-AdmiraUy, or from the party en- 
titled to the possession thereof; and althongh the said 
general cargo, having been so condemned ut Jamaica, be^ 
came vested in the captors, upon bail being given to answer 
the said appeal as aforesaid, and was accordingly sold by 
B: Water house, the acting agent of the captors, who hav- 
ing colleded the proceeds of such sale, after payment of itie ^' 
ffxpenees, eontinued to hold the same as an ageut or banker 
Qflttally holds monies compiitted to bis care or custody, arul 
liable to be ealled for at any moment (that is to say) in* {! ^^ jI 
voived aod milted with other monies then also entrusted to 
iiim, and held in. deposit or otherwise; no judicial or other . 
order having been made or given by «iny court, or by the 
captors, for vesting or laying out the proc<^d4 at interest^ 
or -for otherwise disposing of the same with a view to make 
a profit thereof; and whereas no special appiicatiun, invest- 
mwtf or disposal of Jthe same was ever made for tba use or 

Ci& benefit 
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1804. benefit of the captors, or any of tfaem, or of J. WilKs an^ 

•"•^ JS. JVaUrhoHse, or either of them ; and no specific profit or 

€gaim$ advantage ^hich could be set forth Or ascertained bad at 

TheCotnmis. any time been derived therefrom ; and although.aasooa M 

peals in Prize ^^® decree of restitution was made known to B. Watefhouttp 

Causes. he immediately caused the said proceeds lo be paid to bis 

Mf\jesty's proctor, who brought the same into the registry 
of the court of .appeals on the part of the captora, and 
J. l^illis never had any power, custody, control, or manage- 
ment over the proceeds, or any part thereof, but the same 
' remained with JB. FFafrrAouse in Jamiiica in manner afore- 
said; and although the Lords Commissioners bad no juris- 
diction or authority whatsoever by the laws of this reabn to 
condemn «7. ffillis to pay'interest on the said proceeds, or 
'any proceeds of the said general cargo, nor to enforce bim 
to pay the same; and although J. IFillh insisted upon all 
the premises before the Commissioners of Appeals, and 
ollered to verify the same, yet they refused to adoait the 
same, and decreed interest to be paid by J. Willis upon the 
proceeds of the said general cargo from the time of the sale 
thereof. 

The rule was obtained in the last term, on the ground 

that the act of the 33 Geo. S, c. 60. (^. £8, 24, 88, 32.) 

which regulated qiatters of prize and prize agents, gave no 

t^ -> authority to the prize courts in this case to decree interest lo 

be paid by prize agents ; and that no such authority was 

. given by any other statute or law. 

Gibhi ^nd Steven phewed cause against the rule. This 
being after the order of the Court of Appeals made, the only 
ground for a prohibition must be the want of jurisdiction ii^ 
the Commissioners to make it. But, first, supposing that 
that Court bad no jurisdiction over prize agents whose powers 
of attorney were not registered under the 5 1 st section of the 
Stat. 33 Ceo. 3, c« 6*6., still it was a question of fact. Whether 
Mr. Willis vrereoi were not a registered agent? which it . 
was coinpcteat'for the Court below to decide; and after sen- 
tence it <m.!Mt be ^esamed, if necessary, that the affirmative 
was proved; and, that conclusion, if unfounded, can only 
be questioned in a court of appeal. All such agents are, by 
the 5£lth section, required to account in the Court of Ad- 
miralty before Jthe distribution of the pHze money, aud thi|t 

Court 
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Court is to confirm or disallow the accounts upon objections 18(Xi. 
stated^ and '*to make such further order touching the said y^Z^ 
*' accounts as the said case may require.** This would give again$i 
jurisdiction to the court of prize on appeal to direct the allow- T^^ ^^7 A *I 
ance of interest^ if it thought fit; there being no negative peaU in Prise 
words to restrain the general authority before given in this Causes, 
respect. It is not even objected by the suggestion that the « 

Court of Appeals had no jurisdiction to compel WdterhousCf 
the registered agent, to pay interest: but }Villn% case is 
endeavoured to be distinguished from his, as not being the 
agent of the captors, which nevertheless is in efiSect admitted 
by a negative pregnant; for it is alleged *'that Willit was 
^ not party to the proceedings, or interested in the adjudi- 
'' cation of the prize, nor connected therewith* otherwise [ ^ ] 
'* than as being the general partner in trade with Watcr^ 
" house ;*^ which shews that, the question ma3e before the 
Court of Appeals was as to the fact of WilliiTi agency^ 
This was the very point decided by the Lord Chancellor in 
the case of the Danish ship Nojfiomhed (a). There a cargo 
condemned as prize by the Vice-Admiralty Court at Tortoia 
was sent to Chorley at Liverpoal, and sold by him for the 
benefit of the captors. Afterwards the Court of Appeal re- 
versed the sentence, and decreed restoration, and that the 
captors should bring in an account of the proceeds within a 
month; under which a monition issued against Chorley i 
who moved for a prohibitron on the ground that the pro* 
perty was consigned to him, not as prize agent^ hut as a 
general merchant^ arid that he had since accounted for the 
proceeds to the consignors. But the Lord Chancellor 
thought that a question proper for the Court of Admiralty 
to decide, as incidental to the principal question of prize; 
and that therefore he was not authorized to grant a probibi* 
tiop. They also observed that the only affidavit made in 
support of the suggestion was to verify the proceedings in 
the prisse court, and therefore it was irregular to introduce 
any extraneous fact into the suggestion, such as that Willis 
was not a co-agent with fPaterhoHse, if that were now to' 
be insisted on* But, 2dly, The Court of Appeals has a 
general Jurisdiction in rem in matters of prize^ independent 

(•) 7 Ve«. jun. jjj, 

C3 of 
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1804. of the slat. 33 Geo. S; and may follow the prize or its pro*. 
^T""" ceeds into whatever hands they way get, and compel the 
cgainH holder to account for those proceeds: and it is to be pre* 
The Comnjifc sumetl after decree, that TFiltis was proved before the Court 
t)caU mfxx'U ^' Appeals to have made interest of the pnae money in hw 
Qauser ' hands, in whatever character it came to him; »nd tlieo the 
r 28 3 Court, which has jurisdiction over the principal, has juris* 
dictioo also over air its incidents, one of which is interest; 
and>s9ch interest, when proved to be made, is part Of the 
frocecdt of the prize, and may therefore be directed to be 
paid over. In Smart v. Wolfe («), Buller, J. said, that 
every ease which he knew on the subject was a clear autho* 
rity to shew that questions of prize and their consequencea 
wer^ solely and exclusively of the Admiralty jurisdiction. 
And that afterthe cases of Lindo v. liodney (£), Le Caux v. 
Edtn (c\ and Livi»gston v. J^F^Kcnzie (d}, it would Only be 
. a waste of time to enter into reasons to shew that this Court 
lias no juriMiirtioa over tliose subjects. [Lord ElUm* 
borough, C. J. There is no doubt but that a prohibition 
will go to a Prize Court, if it clearly exceed its juristfiction. 
If we do not grant prohibitions in matters of prize, it is be- 
cause of the objection arising out of the subject-matter, and 
not in respect of the Court. The question made by the 
plaintifi''s counsel was upon the act of parliament. Whether 
the Court of Appeals had jurisdiction to grant interest' or 
whether it be not restricted lo the net proceeds in any decree 
for restitution against the captors or their agents, according 
to the provisions of the .S2d section?] That section meant 
ir.crcl}' to provide a rule for ebtimating the value of the prize 
iisclf at the time of the sale, the net proceeds of which it 
directs shHlI be deemed and taken to be the full value of the 
pri^o. But that does not restrain the general authority 'of 
the Court, to which the statute was only auxiliary, 

Erskliie, Park^ and Hichardsont in support of the rule. 

This is the iirht instance of interest decreed to be paid upon 

-. prize money, except against the captors themselves, and 

^ that by way of punishment for misconduct. In Le Cauv 



(a) 3 Term Rep. 344. (h) Doiigl. 591. a 1 

(t) lb. 57*. (rf) 3 Term Rep. 332, 3. 
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V, Sden (a) iKe Coort of Admiralty condemned the captor in ISM* 
dfimagcs Rft well as costs. [^Lawrcnce^ i. If it be admitted ^^^g 
that that Court may coDdeinn the captors in interest by way mgmn^ 
ef damagecj is it not matter of' fact whether tlie agents have rhcCoinmJi* 
that interest in their hands vhich has heea awarded?] Then peals in Prise 
the decree of interest should have been against the captors : Csuscf. 
hot aft«f the decpee against them, condemning them in in* 
lerest, a monition has ksiied agaiost fVilliSg a third person^ 
eaUing upon him to shew cause why he, together with 
WaUrhouie^ should not pay interest upon the proceeds as 
the captors* agents, which the captors liad been before de- 
creed to pay. But the stat. 33 Oto. 3, which gives juris* 
diction to the Admirahy Court over the captors' agents, has 
provided expressly (s. S3.) that '* in case senienoe shall be 
'' finally reversed, after sale of any ship or goods^ pursuant 
^' to the directions in this act contained, the n^t procaik 
^' of socb sale (after payment of all expences attending tlie 
^' sume) shall be , domed and taken to be the full value of 
" such ship and goods, and that the parties appellate and 
<' their securities skall not be answerabh for the value &«- 
" youdthe amount of $uch net proceeds, unless it shall ap« 
^ pear that such sale was fraudulent or without due care." 
The 28th section had before provided ^ that the execution 
" of any sentence appealed frpm shall not be suspended in 
^' case the parties appellate shall give security to restore tb6 
^* Mf^ &c. or ejfects, or the full value thereof, in case the 
^ sentence should be reversed/' The bail, therefore, are 
put in the place of the thing itself; and the act of parliament 
baa declared what shall be deemed the full value of the things 
▼iz. the net proceeds, 9ind that the parties shall not be answer* £ 30 } 
able beyond such net proceeds. Admitiingy therefore, that • 

the Admiralty Court has an original jurisdiction in rem, yet 
here the statute has substituted the iiel proceeds pro re^ 
[Lord EUenborwghy C. J. The act has only said that they 
shall not be liable for the value of the thing itself beyond 
the net proceeds of the sale; but it does not say that they 
shall not be liable for the beneficial use or product whicb 
they make of that value while in their hands, j The foroa 
of the security is given in a note to Brymer v. Atkins (6), 

C4 and 1 
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1804. and it it conditioned to raiore the ship and cargo^ or tbi( 

T^^^^ value thereof, in case the sentence should be reversed. 

mgmUui Since this transaction took place^ more extensive powers 

The Comniis- h^ve been conferred by the stat. 43 Geo. 3. e. 160. s. 60. df 

sionersof Ap. . ... ^ ... 

I>«als in Prixe ^hicti requires agents, on registering their letters of attor- 

Causes. nej^ to give security in 5000/. to the Court, for the.due exe- 

cution of tiieir tiust in all matters of pijse agency; and 
s. (iSj looking, as it were, to the very case of making int^ 
rest of prize money, has empowered the Judge of the Court, 
whose sentence is appealed from, '^ to assign the agents, or 
other persoift in whose hands the proceeds of the prize 
may have come, at the prayer of either party, to bring 
into, and leave in the registrjr, the net proceeds of the 
'^ sales of such prize, 8cc. which shall be deposited in the 
Bank of England i or in case the patties shall agree thereto, 
in. some public securities at interest," &c. Even this pro- 
vision is short of what is now contended for; for it only 
provides for making interest in future, at the prayer of either 
party, from the time of appealing; whereas the Court of 
Appeals has assumed to give interest as from the time of the 
sale by a collateral and subsequent proceeding; and that 
^ f 31 3 too without any allegation that interest had been made by 

the agent, decreed to pay it. The Court of Appeals was 
Junctus officio after the decree against* the captors, unless 
there were some new proceeding originated against the 
agents, nothing of which is suggested. But interest is either 
something arising out of a contract of lending, or something 
given by way of damages for misconduct. Now, as a con- 
tract, the prize court could have no jurisdiction over it; and 
indeed no contract can be presumed between the agents of 
the captors and the captured, at whose prayer the monition 
issued. And as a punishment, the prize coims only give 
damages for the misconduct of the captors in making the 
capture, to which their agents, as such, can be no parties; 
neither is any misconduct imputed to them. [^Oroie J. 
1 consider the interest to have been given as paii of the pmy 
'<eed8 of the prize. Lord EUcnborough C. J, We most |rre- 
sume that interest has been given upon the best ground ; 
.namely, upon proof that the agents made interest of the pro- 
ceeds of the prize in their hands ; and then it cannot be con*? 
^idered |is given by wa^ of jpunUhment.'] Then the maxini 

*j>plie? 



1 

IK THR JPoRTY-FouRTH Year OP OEOAGE III. > 31 

tpplies resjtondcat superior (a). But the inter en cannot be , 1804» 
considered hm proceeds; foi the proceeds were before decreed ijjrn^ 
to be brought into court by the captors ; which, it is alleged, «inafiiff 
has been done. Then with respect to this application '^^^^^^^ 
coming after sentence, no objection arises on the final sen- pcaU iaitea^ 
tence, but on this collateral order ; and therefore the appli- Cane*, 
cation was inade as soon as the grievance existed. And ia 
Gare v.Gapper(b) the Court directed the plaintiff to declare 
in prohibition, which is still pending,, in order to have the 
question well considered, whether, if the ecclesiastical court 
misconstrue- an act of parliament, a prohibition will not lie C ^^ J 
even after sentence. 

Lord Ellbnborough C. J. This prohibition is applied 
for^ on a supposed want of jurisdiction in the Court of Ap«> 
peals to decree interest to be paid by prize agents'^on the pro* 
ceeds of a cargo, in their hands, from the time of the sale^ 
under a prior sentence of condemnation as prize. 1^ is clear 
that that Court has jurisdiction in rem, and ma^ take' into it$ 
possession the thing itself^ or the preceedsi wherever thej 
may be found, either in the hasids of the principal captor, ut 
agent, or of any other who has no lawful title to hold them« 
Here the agents have been fixed with the proceeds. It iff 
however, objected) that interest derived out of those pro* 
ceeds cannot be decreed. It is not disputed but that interest 
may be decreed against the captors ; but not, as it is urgent 
against an agent; because be is only responsible on his 
security for the amount of the net proceeds of the sale ; and 
that even as against the captors theniselv^S) it is only given 
by way of damages for misconduct, for which the agent is 
not answerable. To be sure, the decree of interest cannoi 
be brought forward here as matter of punishment against the 
agent, against whom there is no substantive charge of mis* 
conduct, l^either is it brought forward as on the ground of 
contract; but simply, on the ground that the res, the pr.o<* 
ceeds, have got into the hands of the agents, and have there 
grown and accumulated^ producing the interest now sought 
to be recovered. In many instances, it happens that one 
who has got the fund of another in his hands, and is proved 
to faavemade interest of it, shall be responsible in equity for 

(«} Sadler v. Evs^s, 4 Burr. 19S6. {b) 3 £«st. 480. 

such 
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1804« such increase. Then it is said, that no interest appears ta 

^^^^ bave been made of the proceeds by the agents. But we mnst 

tig^imk give credit to the Court below for having exercised its juri%- 

T'** P<"»ws. diction soundly, and that it was sufficiently proved to U that 

{Mil in ftxzit interest bad been made. And though it may be a new pro* 

ibsses. ceeding in these courts to compel an agent> who has made 

interest of the proceeds of a prize in his handa^ to render it 
to those to whom it is due, it is high time thai it should be 
done. For it would be an enormous defect of justice when 
the captor is liable, on the revenal of a sentence of con« 
rfemnationj to be called upon to render interest who has not 
had the proceeds in his hands in the intervals that the agent 
who has held themi and has derived all the benefit, should 
not be answeiable. I am, theref<dre, clear upon principle^ 
that though the parties appellate , and their sureties be only 
made liable und^r the %d section of the act, for the value of 
the prize to the extent of the net proceeds of the sale, yet that 
the captors are liable for interest upon such net proceeds^ 
and so are th^ir agents, and those into whose hands the rez^ 
or proceeds, have come. It does not appear here that the 
agentik have not made interest of the money in tlieir h^nds. 
and we must conclude that the Court of Appeals was properly 
Satisfied that they had. The only question for us to consi« 
der, is, Whether interest is to be deemed part of the reSy or 
proceeds, in the hands of an agent? which I am satisfied th^t 
It may well be. 

Git^E J. It is admitted that the Court of Appeals had 
jurisdiction over the rem, and every thing incident to it. 
The law is clear, as laid down by Mr. Justice Buller in the 
case referred to of Smart v. Wolff (jt), that the Admiralty 
Court has jurisdiction not only over the question of prize, 
r 34 } ^ut of ail its consequences: and that though it has taken m 
stipulation, it is not confined to proceed ou that alone, but 
may also proceed in rtm, according to to its anciept course. 
Then what is the res? Ttie prize, or what it produces : iniercii 
is part of the rt$ ; it is an incident to it. It is clear that 
/ the Piize Court has jurisdiction over what the act calls the 

proceeds ; and money is the proceeds, apd interest is the pro« 
^uct of money and part of the proceeds. I am glad to find 

(a^ 3 Tma Rep. 345, Stt* 
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the pmviBiQD referred to in the late act of parliaaitot for 1804« 

direcliog the proceeds to be laid out in public securitiee : not ^^[^g 

that it furoi^bes any doubt of the power pf the Court to ^gtunti 

decree interest before ; but because it secures the claimant'^ T**^ Comtnis- 

• J J J • L • I J sioncrs of Ap.. 

money, as it was intended to do> against the insolvency and peaU in PrUe 

mismanagement of agents. But it is said tba( TVillis, not Causes. 
being a registered agent, was not within the jurisdiction of 
the Court: but be bad the proceeds of the prize, the mpney^ 
in hisbanri'i ; and that Court had jurisdiction over him, as it 
bad aver the money. Then it is urged that interest is treated 
as c^istinct from tiie proceeds in the suggestion : but the pro-^ 
eeedi decreed by the Court to be brought in, meant the ' 
proceeds as they existed at the time of the sale of the cargo : 
aijd the interest is what was made afterwards, and which 
afterwards increased the amount of those proceeds. Then if 
thecHptor be liable to interest beyond the original proceeds^ 
so is tiie agent who has received them into bis hands. 

LawBEMCB J. It is supposed that the prize court has 
jurisdiction over the agent only under the prize acts; but 
that is not so : for if those acu had never been passed, that 
Court would have had no jurisdiction over the res, and the 
proceeds of it, into whoseter bands they get. The question 
then is. Whether interest be not a part of the proceeds? [[ ^ 1 
which I take it clearly to be. But it is said, that by the S2d 
section of the stat. 33 Gto.. 3, the parties shall not be liable, 
in case of the reversal of a sentence of condemnatioUj beyond 
tbe net value of the proceeds at the time of the sale of the 
prize. The meaning, however, of that section was, that the 
captors should not be charged with the value of the prise 
beyond tbe amount of what it then produced. But that does 
not shew, that if the proceeds, of whatever given value at the 
time of the sale, be afterwards made productive, tbe partiea 
in whose bands they aie shall not be liable for that product. 
Then it is said further, that interest is not alleged to have 
been made. But in Smart v. Wolffe, upon a suggestion that 
the party decreed to bring in the produce had not the pro- 
ceeds, Mr Justice BuUer said, that if sucli were the facts, it 
should have been pleaded below. So here, if the agents had 
not made interest of tbs money in their hands, they should 
have insisted on it below. They do not, boweveri even now, 
tvggest that no interest was made by them ; tbey only argue 

that 
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1804. that as fFaterhoute only held the proceeds '' as an agent or 

jjT''^ '' tonker usually holds monies committed to his care, and 

mgiaiMH ^ liable to be called for at any moment, that is to say, mixed 

Tlie Commt9. t€ ^^|j Q|i,er monies also entrusted to him, and held la 

fcals in prise '^ deposit or otherwise,** therefore they ought not to be 
vauses; liable to pay interest. It is, tbeiefore, rather an 



that interest was made ; and it does not signify how it waa 
made if made in fact : it is an accretion to the principal pro* 
ceeds. IF the agents had shewn to the Court below that they 
had put the prize-money in n chest, and had made no interest 
or it, I do not say that the Court ought to have decreed them 
to pay it« It has not been decreed against them as a ponish* ' 
ment for misconduct; for then there should have been a 
C M ] substantive charge of such misconduct ; neither is interest ' 
directed to be paid on the ground of any supposed contract, 
bnt merely as part of the proceeds. And as to the objection, 
that it is not formally .alleged that interest was made by the 
agents, we cannot say bow far the practice of the prize court 
may require such an allegation : 4t is the best judge of the 
regularity of its own proceedings. It is enough for us that it 
has jurisdiction to decree interest in this case. And there ta 
the less reason to direct the plaintiff to declare in prohibition 
for the purpose of considering the question more fully, becausct' 
if he be not satisfied with our opinion, he is noi estopped front 
taking that of other courts in fViStminster HaH^ 

Le Blanc J. It is admitted that fVilfk and WaUrhome 
are, or Witliz alone is, subject to the ordinary jurisdiction of 
the prize court, as being parties inwhose possession the rez is« 
Tbep> in order to ground the application fbr a probibitioR, 
It should appear, either that they are called upon for somc^ 
thing beyond the rtmj or that the jurisdiction of the priaee* 
court is limited, in this respect, by the act of parliament. 
And it is contended, that eren if interest were shewn to have 
been made by the agent, be would not be liable; because, as 
it is'said, admitting the agent to be liable for the proceeds in 
his hands, the act of parliament has defined what those pro* 
ceeds are, namely, the ntt proceeds of the sale at the time. 
Tiien taking the agent to have made interest of those net 
proceeds, the question is. Whether he be liabte to account 
fqr it as part of such proceeds? The object of the 3€d clause 
v^a5f to lay down a certaio role for asceitaining. the foil - 

' value 
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tilne of the priee to be reimbui^d |to the claimant, in <it^m tUL 
sentence of condemnation should be finally reversed, iafter a. ^^^ 
sale had been directed pursuant to the act ; for which puf- mgekui 
pose it provides that the net proeeiii of such sale shall be J^J^'^T^ 
deemed and taken to be the full vatne of the prise^ and #iat peals in Piiaa 
the parties appellate and their securities Aallnot bttifnmtr^ Causes. 
able for the vedue beyond the amount of $uch mi pri^eeds. 
But the evident meaning of that is, tliat the original value 
of the prize shall not be estimated beyond what it actually 
produced, at the time of the sale,^ under the aet. The pro* 
£ccd$9 then, are that which was then made, together with that 
which has been since made out of those proceeds. ' We 
cannot enter into the question, whether or not the agedt has 
made interest of the money in his hands ; but, according to 
what is stated, it is rather to be to be collected that he had : 
becaase the objections made by fFillU is, not that no interest 
was, in fact, made by him and his co-agent Waiethouu^ but 
that he was not, by law, subject to the payment of interest on 
the proceeds in their hands, in coniequence of their character 
as agents ; and that the property of the cargo after coo** 
demnation, was vested by law in the captors, upon bail being 
given to answer the appeal ; and the proceeds collected by 
• Waterhou$ef as their acting agent, was holden by him as a 
banker^ &c« and that there was no special investment of the 
amount for the use of the captors, and no specific profit which 
could be set forth had been derived therefrom. But the 
same might be said by any banker in whose hands money ia 
deposited, and which is mixed with the general mass of his 
property. Then taking interest to have been made, I con- 
sider it as Composing part of the proceeds at the time when 
the agent was admonished ; for I consider the proceeds as 
including interest made of the net amount of the sale from 
the time when it is received by the agent till he is called tipon 
to pay it. The object of the provision, stated from the «tat. f S8 ] 
43 Geo. S, was not to enable the Court to direct the pay- 
ment of interest, but- to take the principal entirely out of the 
hands of the agent, and place it on security where it wouM 
necessarily produce interest; clearly looking to the even^ 
that the agent might become insolvent before a decree <if 
restitution could be had. Consideringv therefore, that tlie 
agent here was liable for ihe proceeds of Ihe prize; that those 

proceeds ' 
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JttM. . yreeeedft ara tessposed of tbe drigmtl siet «m fjsr vAAA tb» 
prise 'old^ logelber wilh tint iniercqt which has been mmie 
of it whil^ remaining in the agent'B bands tMl cnUed for; 
.The Commk- ^f^^ ib^t the Coiu't bebw -bad jurisdiction to decfde whether 
Mibin P^ or not interest shonld be {MMd bj such agrat ; and thej having 
^iseft. .decided that it riiaU^ there is no groond for a prohibition. 

Hale difchaigcii. 




•^•'^•^•.u Ex parte John Landsdown. 

The Court ILf^RRT^T moved for a writ of kabeoi c&rpm$, t6 bring 
will not, at up the bodj of John Landsdemn, an apprentice (one 

the muter, ^ who was protected from being impressed by the statote 
grant a habeat 13 Gto. S. c. 17«) who had been impressed and tidtM on 

bM^'up^an ^'^^ ^°^ ^^ ^^^ ^'°S'^ ^^ip^- ^^^ l>^ stated^ that this appli- 
apprentice Cation was made on behalf of the master; the apprentice bim* 

&J'wmi!ig '^^^ ^'^^ ^"'""^ *® ^**' '"^^ ^^ '^'"g'' service. 

Co enter into Lord fiLLENBonovoo, C J. The writ of kakem corpus 

the king's ser- jg foj. ^ protection of the personal liberty of tbe sobject. 

if the party hioiself, being of competent years of discretion, 
£ S9 J do not compiaini we cannot issue tho writ on the prayer of 

tbe master^ who has his remedy by action, if his apprentice 

have been improperly taken from him (a). 

Tbe 

t 

I 

Xa) Eadei t;. Vandeput, M. i$ Ge9. 3. B. R.—This was an action 
against the captain of a ship of war by the master of an apprentice, to 
Tecorer wages for the service of his apprentice, who, having been im. 
fressed, was detained on board the defendaot*s ship. The only witness 
So charge Captain Vandsput with knowledge, was the apprentice boy 
liimself^ who swore that after he had been impressed and carried on 
board tlie ship, he told the defendant, the captain, that he was an 
apprentice, and required his discharge ; which was refused. The 
plaintilf having recnvered a verdict before Bullcr, J, at the sittings 
after tbe last time at Guildhall, 

firskine moved fsr a new trials grounded oa the affidavits of Captauas 
Vandeput and Oniroaney of the aavy, which stated, that, according to 
the custom of the navy, if an apprentice be pressed, he must send his 
indentures to the Admiralty, or bring evidence of them to the captain 
«f the vessel on board of which he is taken. And here he observed, 
that the boy had never shewn his indentures; and that if a captain 
wore io discharge a boy on his bare word' that he was an apprentice* 
every boy on board his ship when be was tired of the service would 
snake that escuse.' 

Tlic 
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The other Judges concurred, and two of tbem obeerv^ IWL 
that of late years similar applications had been repeatedly sTZmn 
refused to be granted. joBiiLiiKDs* 

Writ denied. 

The Court» howev^, weie of opinion thiat the evidence was sufficient, 
and thsl'fhe captain ought to have made enquiry into the truth of what 
the boj said ; for after that information he detained him at his peril | 
and it was admitted, that if the indentures had been produced, the 
defeadaat woald have been bound to have diteharged the boy. 

Rule refused. 



[40] 

The Kino against The Inhabitants of Martljit. ^^^^^ 

^WO justices, by an order, removed fFm. Barton, his wife. One who is le* 
•^ and children, by name, from the parish of Doddtnham ^5?^ ^"med 
to the parish oiMartley, both ia the county of ffoicestcr. to him for 
The Sessions, on appeal, confirmed the order, subject to the a^^iol^^f'^' 
opinion of this Court on the following case. On the 25th of two guineas 
November 1754, the dean and chapter of Worcester granted ^nj*"^"j 
to Henry Burton of Doddenham, labourer (the grandfather be removed 
of the pauper) a lease of a cottage, and garden, called Jf^ber^ therefrom^ 
roo^ C/osc, in Doddtnham^ containing by estimation about chargeable: 
half an acre, then in bis occupation, to hold to him, his |^"< semble 
heirs, and assigns, for bis own life (he being then 6l years g^\^ ai"settle. 
old) ihe life of his son Thonuu, aged J 8, and the life of his meat by 40 
daughter Siisaiura, aged I6, at the yearly rent of 2$. 6rf» aencc Is^on 
Upon these premisses H. Barton resided till bis death, paying hisownesute, 
to tlie dean and chapter the yei^rly rent of 2s. 6d. ; and at "j^t% Cfo. t. ' 
his death, leaving no will, he was succeeded in possession by the considers* 
his eldest son W. Barton^ the pauper's father; who, on the ^"*^^/"^ ^^ 
3£d oi July 1784, died, leaving a will, by which be devised ' 
the premisses to his wife for life^ remainder to fV^ Barton^ 
the pauper. At the time of bis father's death the pauper 
resided in another parish, and continued so resident for about 
two years afterwards, during which time his father^s widow 
resided on the premisses. At the end of the two years the 
pauper came to reside with his mother, on the premisses m 
question, and continued as part of her family till the SJ of 
Fiilfruary 179Q, when the pauper having married, bis mother 

demised 
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, tSftl. demised the premisses to him for her life, at the yearly rent 

lyiJ^^j^^ of I/. 11$. 6d* and went to reside elsewhere, leaving th^ 

4gnin9t paaper in the sole occupation of the premisses. 7. Bartott, 

'^^^Mt- the seeond life named in the lease; died on the 27th of Ju- 

•f MAaTLiT. ff»^ 1795. On the l3tb of Jtt(y l79i> the mother of the 

pauper^ who was the tenant Tpr life under the will of the 
pauper's father, died. The pauper having continued in po»> 
iession from the death of his mother, on the S6tb of Viwem^ 
btr in the same year the dean and chapter, on the applicat- 
tion of thi; pauper, and on payment by him of a fine of two 
guineas, granted a new lease of the premisses in question, at 
a new rent of one shilling, to bold to the pauper, his heirs 
and assigns, for three new lives, which are still existing. 
The Sessions found^ that at this time all the lives in the first 
lease were extinct; //. Barton, the ortgrnal lessee, and his 
8dn Thofnas^ having died iti fForce^tershire, as above stated; 
and Susauna^ the third life^ having been absent from the 
country above SO years, and not having been since heard of 
by her relations. The new jease was considered as an entire 
new demise, and not a renewal of the old one, of id consi* 
deration of the surrender of it. Previous to the death of the 
pauper's father, the pauper acquired a sctllerifent in the pa- 
rish of Jl/aW/ry; but from the time he becaine possessed of 
the premisses to the present time, the pauper has constantly 
resided gpon them, and • paid not only the yearly acknow« 
ledgement of 2s, 6rf. to the dean and chapter of Worcestit 
during the existence of the first lease, but also the yearly 
rent of Is. reserved under the new lease thereof. From these 
premisses in Ooddingham, the paupef and his family, having 
. become ichargeable to that parish, were removed to the pa- 
rish of Marthy; the new tease, of the ^ihoVUovembcr 
1798, being still in foYce. 
f 42 J Touchtt and Pcake^ in support of the order of Sessions, 

first observed that the old lease x^as at an endbeforethe pau- 
per's interest under the new lea^e commenced ; for two of 
the lives were found to be extinct prior to 1796 ; and when 
the new lease was granted to the pauper, in 1798, Hhe third 
life under the old lease had not been heard of for 30 years, 
and consequently by reference to the statute \QCar, 2. c. 6.| 
must be presumed to have died after the expiration of the 
first seven years, no proof being made to the contrary. Then 

iio 
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no seltlementooald be gained noder the new leasev when the 180i. 
pauper lived on the estate in bis own rfght ; the purchase ha- tjjTIcimo 
ving been made by the paaper hiaii^eir for a consideration agatuMi 
onder 30/. in value. And thoagk it may be said that this . '^Xl^^^^'^ 
waa a Tohintary grant of the dean and chapter, and not a MAaTLsT. 
purchase for a pecuniary consideration ; yet> according to 
Rtx V* Warbufton (iiX the consideration need not be in mo- , 

ney paid at the timej in order to bring the purchase within 
the stat« 9 Gfo. 1. c. 7* <• 5.; for there a grant of a copy- 
hold, with Isi fine^ Is. heriot^ and Is. rent, was holden to be 
a pnrcbase within the statnte^ which could not confer a set* » 

Uement. And here is a fine of two guineas, and Is. rent. J 

[Lord £//eN&oroiigAC,3- There would be difficulty in de* 
ciding that this Was a purchase under 30^ within the statute; 
but admitting that, and presuming the third life under the 
first lease to be extinct, stilly how can this order, removing 
the pauper from hit men estate, be supported ? This is an ob- 
jection distinct from the question of the settlement.] In 
answer they observed, that this objection had not been made 
below. That here the pauper was actually chargeable before f 43 1 
the order of removal, which difiered it from the other cases* 
Where persons were heretofore removed, as Uktly to btcomt 
chargeable, there could be no presumption of consent on 
their part* But where a man applies to a parish for relief, as 
here, he must be taken to consent ta all things necessary to 
aSbrd him that relief in the due course of law^ and conse- 
qnently to consent to a removal^ under an order of justices, 
to the place of his last legal settlement, where he is properly 
maintainable. Then, if he consent, there is no disseisin of 
his freehold, which is the ground on which the illegality of 
a compulsive removal from a man's own estate is put by 
Cozier J. in Rex v. Jythrop Rooding (a) ; which, however. 
Was not a case of freehold, but of copyhold. But there the 
person removed was not chargeable : and though Foster J. 
thought that that would make no difference, yet Lord Mans* 
fieli and Dennison J. seem to have been of a different opi« 
Dton, particularly the former, who said that the wife could not 
be removed from her husband's property, ^' upon being only 
^ likely to become chargeable.'' Then as in Clypton v. Ra^ 

(a) t Term Rep. 141. (t) Burr. S. C. 41a. 

Vol. V. O vistoek. 
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1804. wiock {b\ it was decided^ that nagittrates could not make * 

-., "3"* an order for the relief of a pauper on the parish to which he 

The KiMG - - , , . Ti . . .1 L • J 

againH belonged, unless he were within the parish at the time ; ana 

The Inhabit. |^ qq^ ^^o is possessed of property within a parish where he 
MAaTLBT. resides, is not entitled to relief there as casual poor, but 
his property must first be applied to his support^ it follows 
that, unless he were liable to be reoioved^ bf; might not be 
able to- obtain present relief for want of a purchaser of such 
property. 
Jervii and PulUry conird, were stopped by the Court. 

r 44 ] Lord ELkXiiBonouGH C.J. If the inference of consent 

to the removal, derived from the mere act of applying to the 
parish foi relief, be pushed so far, it may as well be argued 
that the pauper consented also to a conveyance of his pro* 
perty, if that be a step towards entitling himself to relief. I 
cannot think that what fell from Mr. Justice RMier^ in Uie 
case of A^throp Rooding^ when he said^ that the party's right 
to remain on his freehold was founded on Magna Ckarta^ ia 
to be treated lightly. He was speaking from analogy to the 
case of freehold ; the premisses there being copyhold. But 
lie was not liable to draw comparisons rashly ; and the rea- 
son of the thing applied equally to both. Here the party, 
whilst he resided on his own estate, vvas not liable to be re* 
ipoved. 

Gross J. was of the same opinion. 
Lawjience J. The puwer of the justices to remove any 
per&on, is founded on the stau 15 tf 14 Car. 2. c. 12. which 
extends to " any person who shall come to settle in any tene- 
ment under the yearly value of lO/. ;*' and these words having 
never been deemed to relate to persons living on their own 
estates, whether acquired by purchase or otherwise, or at 
whatever value, it followed^ that evtry person residing ir« 
removcubly for 40 days in the parish where his own property 
was, gained a settlement : that encouraged persons to make 
small purctuises for the purpose of settling themselves in par- 
ticular parishes: and ii was-to remedy that inconvenience that 
the Stat, of y Geo. J . was passed, which provides that ^* no per* 
'' son shall be deemed to acquire any uUUmtfU in any parish, 
^^ by virtueof itny purchase of any estate or interest in such pa^ 
[ 45 3 '^ijtb^whereofihecoasideration, fcc.dothnotamounitoio/. 

(^*>. E.it Ann Cu. of Set. 49> 
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*' ice. for any longer or further time than siurb perton thall 1801. . 

*' inhabit iu (a) such estate ; and aliali then be liable to be -^ __ 

, ;, The Kino 

** removecl-, &€• «f»AMi 

Lb Blanc J. Tbe paoper was not precluded from ob- The inhabit, 
taining relief^ becnuse having a settietnent in another parish, Martl^y. 
he might always obtain relief by going there. 

Both Orders quashed. 

(m) Vide DunchitTchv. Sotith Kilworth, Burr. S^ C. 553. and Rex 
V. Houghton Le Spring, i £afty 147. 



Dean against Peel. "^ 

^HIS was an action on the case, for debauching and getting Wedi$emi^ 
with child the plaintiff's daughter. The declaration sta- ^^" ***•*• 
ted that the defendant wrongfully intending to ijijure the Anaftionoa 
piaintiffj debauched and carnally knew £. D. then being the debauching 
daughter and servant of the plaintiffs whereby she became ^^ getting 
pregnantj &c. and diseased, Sic. by means whereof the said plaintiff's 
£. D. was rendered unable to ptrform the necessary affairs daughter and 
and business of her said father and master; during all ^g^l^^Zm 
which time he mas deprived of her urdce, and was obliged mmitU^it^iot 
to expend so much in nuising and taking care of her. The ^JJ^'^^tlwt 
cause WHS tried before Chambre J. at the last assizes at the daughter^ 
Lancaster; when the facts appeared to be, that th<* daugti- •bough ^^P^^^ 
ter, who was 19 years of age when she was seduced, was then ing in another 
living, in the bouse of one Taylor, who had betbre mar- P«'"?o«'« f*"»»* 
ried her sister, a few doors from her fathei*s house in Mun nacity of a 
ihesier. T<fy/or kept a public-hoose; and bis wife having j?^^^-'^\ 
then lately died, the plaintiff's daughter * acted as his house- tentiun at the 
keeper, and bad the care of the bar: but no contract was time of the 
made with her brother*in l^w for wages, either by herself or |^»rini to her 
the plaintiff her father, nor did she in fact receive any ; and father's 
she might have left him when she pleased : but while her Jhe *aftcr?" 
sister lay dead in the house, Taylor told her that she might wards did re- 
Uke what money she wanted. Finding herself with child, JJ'^jiJ^JJJJlin 
she returned to her fi)^her*s house, and afterwards lay in age, inconse. 
there at his expence : and, after her removal (hither, she ap» «li^n^«<>f the 
plied to Taylor for wages, who refused to pay any. The and was main, 
daughter, by whom the above facU were pPOve<l, add^d, 1**?*** ^^ ^^ 
npon her examination, that if this niisfdrtune had not be- *r 40 1 
fallen her, she had dttcrmlned not to return to her father's 
house. On this evidence the learned Judge nonsuited the 

D 2 plaintiff) 
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1804. plaintiflp, on the ground that there was no service proved to the 
lather at the time of the seduction and getting with child ; and 
that the daughter being under age at the time (which was press*^ 
ed ,apon him as distinguishing this from former cases) made 
no difference, particularly as she bad no animus rcvtrtanii to 
her father's family. 

Topping now moved to set aside the nonsuit, and for a new 
trial, on the distinction before taken. In Postletkwaite v. 
<. Parkes(a)^ where ihe daughter was in another service, she 
was of full age at the time of seduction ;> and this groond ef 
objection to the action ji^ insisted upon as well as the 
foreign service ; and the matter was compromised. It is 
true, that in Bcnrut v. Mcot{b) BuUer J. said, that, what in- 
fluenced the opinion of the Court in the'former case, was, 
that the daughter was in the service of another person ; but 
the point has never been judicially decided against the fa* 
r 47 1 Cher's right to maintain the action where the- daughter was 
under age at the time (a). And he referred to the two fol- 
lowing cases, where fVilson J. at Nin Prius, had given it 
as his opinion, that if the daughter was under agCy the action 
was maintainable for her seduction, though she were not 
living with the father at the time. '< Booth v. Charlton^ at 
Lancaster in 17By, cor. Wilton 3. This was an action by 
the father against the defendant, for assaulting his daughter^ 
and debauching and getting her with child, per quod servi- 
tium amisit* On evidence, it appeared that the daughter, 
on her first criminal connection with the defendant, was 
above 2 1 years of age; but she was living still with her fa* 
ther. The child was born two months after she attained 2^^ 
Wilson J* said, that according to his memory, the distinc- 
tion in these cases was, that if the dau^^hter were under the 
age of 21, the action was maintainable, though she should 
be upon a visit to or be living with another person, her re- 
lation. But that if she were of age, the action was main- 
« 
(a) 3 Burr. sS-S. (b) t Term Rep. 168. 

(c) In the case of Saeerthwaite 0. Duersr, K. 15 G«o. 3, B. R. »pofi 
nuMton in arrest of judgment, where the bourt held that an action on 
the case would not lie unless it were laid with a per quod urviUam 
amitit^ it was assamed that the daughter was of full age. And Lor4 
MUn&field C. J. in delivering the opinion of the Court (after time taken 
to look into the cases) said, ** that it appears very extraordinary that 
any a£Hon should lie to a person on account of incontinence between 
two others, both of whom may be of full ige : for it does not appear 
here that the daughter was not of age." 

tain able 
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tainable only in case ot her living with her father. VerHict^ 1804. 

for the plaintiff for 15/ " *' Jo/ison v. M^Adam, before the ^bak 

same Jodge, at the same assizes. This was a similar acttpn «f«^<< 

to the foregoing. The daughter, from the time of her mo- P^»l, 

ther's death, about a year and a half before the seduction^ 

lived with her father, and had the care and superintendence 

of his family : and while she was so living with him she re« [ 48 ] 

ceived an invitation from Mrs. M^Adam, the dcfendent'a 

brother's wife, and in consequence went on a visit to her, to 

keep her company in the absence of her liusband for three 

or four months ; after which she rettirned to her father's. 

Her father was absent when she left boBKe, and she went to 

Mrs. APAdam^s without his knowledge- or consent ; but she 

had the consent of her aunt, who lived in the family^ and 

took the superintendence of it in her absence. At the time 

of her leaving her father*s, about the beginning oi Julify she 

was under tf 1, hot attained that age the 2d of Siptember foU 

lowing; and at the iaiter end of September was seduced by 

the defendant. Upon her return home she continued under 

her father's protection and maiatenance, and was delivered 

at bia house and at his expence; and the child was aflerwardt 

maintained by him. Inter alia, it was objected : that the ac* 

tion was not maintainable, the daughter being of full age, 

and 8ui juris when the seduction happened, and not resident 

with her father. But WTihon J. said, that where thedatigh* 

ter was snder age, he believed the action was maintainable, 

though slie was not part of hi» family when she «^as sedated; 

but where she was of age, and no part of the father'i faoiily, he 

thought the action not maintainable. That in Poitlftkwaite 

V. Parkei the daughter wasof age, and in the service of another 

family. That this was a middle case, and therefore lie would 

reserve the point. Afterwards, in summing up the evidence 

to the jury, he to(d them that the consent of the father to th6 

visit made by bis daughter, must be inferred from' the cir- 

camstances ; and that she might still be considered as part of 

bis family. Verdict for 500L And no new trial was moved for. C ^ ] 

Lord.ELLSNBoRotTOH C. J. In those cases the implied 
relationship of master and servant continoed. But here 
there was no animus revertendi : the daughter declared on 
her examination that she had no intention of returning' to 
ber father's house before this misfortune; and she was ac- 
tually in the service of another person. £ tbink^ tberef<)^e» 

Di ibal 
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1^^' thil tht o)>ini(iii of the karned Judge who uied the caa»e 

1>tAir ^^ correct. 

^mimt PtT Curimm^ Rule refuted (a)» 



FCKL. 



{a) Tide Jones r. Brown, PeAe's N. P. Cas. »3|. and i E»p- N. P. 
Cai. A 17. where, in an action for an assault on the plaintiff's son and 
tcnranty a lad under age awl living with hit father^ per fnatf tervUium 
^mitUf the plaintifT's countel proceeding to prove that he was employ- 
ed abont his father's business, Lord Kcnyon, C J, said that such evi- 
dence was unnecessary 4 if he lived in his father's family, and under 
his protection, it was sufficient to maintain the action. Pide what was 
said by the tame learned and noMe Judge, in Fores o. Wilson, PcAc's 
N. P. Cas. 55, and vide fiarhamv. Dennis, Cro. Elia. 770. 



TkmrOKj^. Bell against Pottis. 

Jpra s4th. ^ 

Where, in fPHIS was an action on a polioy of insurance in the Court 

*t*?**:ir*^ of Common Pleas, where there was a verdict for the 

plaintiB, re- !•«.• ^ jji^«i 

covered aver, pmtatiff; and a bill of exceptions was tendered at toe tnal, 

^^*l "'ndhad *"*' ullowed; upon which, the recofd being Woiight into 
judgment In ^h** court, judgement wa^i reversed. Whereupon ttie Mas* 
C. B. and t^r having taxed costs for the defendant, as if be hud obtain* 
efeaceptions ^ * verdict originally, a motion was made for the Master 
returned into to r^^uew bis taxation on the ground that ^be judgmenV 
judguacnt was ^^^ being for the defendant, but merely that the judgment 
reversed, and for the plaiatifT be reversed, and the plaintiff nit capiat per 
fook^aorhing ^^^^% ^^ costs could be allowed to the defendant witiiin any 
by his ivrit, of the Statutes granting costs. And . 

SnntfhSe"* * Gibbt, who was lo have shewn cause, admitted that he 
co»ts. could not support the defendant's right to costs within any 

*r AA 1 ^^ the cases putting a constiuction on the several nets of 
^ ^ purliamept giving costs to a ddendant; although in the 
evint it appeared that the defendant ought to have had a 
rerdict at the trial, in which case he would have been en- 
titled to his costs, and. the plaintiff would have bad his cobts 
if be had succeeded* 

f^'i&^^Jt ^^) support of this rule. 

J^tr Curiam, 9lule absolute. 



«- ' 
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Roe on the Demise of the Right Hon. Thomas Co- Tkunuia^S 
NOLLV, against Vbrnon and V yse. ^^^. *^'*V 

'T'HIS was an actioo of ejectment, on a demise laid the 

Ist of JugHsi I«02, for the recovery of certain cos-^ 
tomaiy tencmenu in the manor of Waktfield, in the county Where there 
of York^ which waa tried before Rookt J. at the last York ^^^^^^^^ * 
assizes ; when a verdict was given for the plaiiUiiF, subject to things once 
the opinion of the Court on the following ca^e : ascertaiMd 

The customary tenements within the manor of Wak^ldt by some cir* 
in the county of Y^rk^ are of two sorts, compounded and ^j^^^*^*,^, 

it, the aadU 
tion of in allegation mistaken or false respecting it, wUl not fru(lr»te the grant : but 
where a grant is in general tenn5, there the addition of a particular circumstance will 
operate by w«y of reftriction and modification of such grantor Therefore where one 
h«vinK ciiftumary teoements, compounded and uiicomi^aiinded. surrendered^ to the 
use of his will <<'aU and singular the lands, tenements, &c. wliatsoever in the ma- 
'* nor, which he held of the lord by copy of (ourt-roll, in whose tenure or occupa- 
** tion soever the same were, being of the yearly rent to the lord in the whole of 4l. 
** los. Sfd. an4 compounded forj" held that the words '* and compounded for** 
rrftrained the operation of the sunrender to that description of copyholds then 
belonging to the surrenderor. And that the words ** hehtg of the yearly rent, &c. 
of 4!. los. 8|d." which weie not referable to any attual amount of the rents either 
compOfinded or uncompoondr.d, though much nearer to cW whole than the com*^ 
pounded only, ^ould not qualify Qr impugn that restriction. Where a testator had 
freehold, customary, and copyhold estates j and after introductory words, as to all 
his worldl) estate, devised two rent.charges out of all his real estate, and also two 
ooypboids in Middlesex for lives; and subject thereto devised <* all his freehold ma- 
nors, laads, &c. in Yorkshire and other 'Counties, and the reversion of the two copy** 
holds to his sen for life, with successive remainders in tail male to his first and otner 
sons, with like remainders to other branches in the male line ; and in del4ult of such 
issue he devised all his *< said (freehold) nuoois, land,*' &c. 10 his eldest daughter in 
tail-male in strict settlement, with like remainders to his secund and third daugh- 
ters : atvd by the residuary clause deviled all other his manors, lands, tfrc. either free- 
hold or copyhold (except those in the couiuien ot York, &c. which he had before 
disposed of) subject to the said rent.chnrges, in failuie of issue-male of his son and 
himself, to his three ds^tighters, as tenants in common, in fee : held, that certain cus- 
tomary estates, which the devisor had, with freehold property in Yorkshire, did not, 
on failure of the male line, pa-s to the eldest daughter under the description of all his 
freehold manors, lands, ice. in that and other counties. For, supposing that the 
freehold of such customary estates be iu the tenant, and not in the lord, they being 
holden not at the will of die lord as pure copyholds, but according to the custom of 
the manor, and the tenants being entitled to the timber and miues, and the estates 
being demised and demiseable in fee .simple or otherwise, yer, as they were holden 
by copy of court-roll, and passed by surrender and admittance, and wete generally 
reputed and called copyholds, and the tcllator having diftinguisUed in oiner partA i.f 
his wni between copyhold and- freehold, he must be presumed to have used the word 
fireeliotd in its ustial and popular Mgioitcation, as not including thenc customary estates 
eonstdered bv himself as copylu»:dsi and tlierefore such ciutomaty estates passed 
to the three dsAighters under the residuary clause. And it seems that as by such 
residuaiy Clause the daughters would not take till failure of issiie male of the 
soo and .the devisor, he, the son, the heir at law, took an e>tate^ail by impUcaiiMU 
io the customary estates not bctore aevisea 
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-1804. unecmipqunded ; tbe compounded are liable to ajlne artain 
^"^ on alieoation and deacentj by reason of 'a composition or 
' CoNOLLT agreement anciently made with the lord of the manor: the 
at^aiau uncompounded are' those for which no such agreement has 
vYSfi. ^>^n made^ and are therefore liable to a fine arbitrary i that 
is, a fine not exceeding two years improved value of the 
pvemisses. Tkomas £arl of Strafford, being seised in tail* ' 
male, vis. to him and the heirs male of the body of his father 
. Sir WUHem IVentwotth deceased (whieh estate is now ex« 
tinct>with reversion to himself .in fee, as eldest son and heir 
of his fatlier, of certain customary tenements, whb the ap- 
purtenances, in the manor of JFakefieU, as well compounded 
as uMompoundcd^ holden of the lord by copy of oourt^olt, 
by renta and seHices, according to the custom of the manor ; 
and also seised of a moiety of certain other customary tene*^ 
ments in the manor, holden in like manner of the lord, viz. 
of certain customary tenements compounded, in fee, and of 
certain ettsttoma^y tenements uncompounded^ in tail general 
(which estate tail is still subsisting) with reversion to himself 
in fee ; i^nd also seised in fee of certain other customary tenc' 
mcHts which he himictfhad lately purcha$ed; on tbe 10th of 
^pril 17S2, according to tbe custom of the manor, made 
tbe following turrendtr out of court of his customary tene* 
mentSj with the appurtenanoes, to ^ use of bis will; ''AH 
Sy^rtmUr^ '' and singular the messuages, d«v|liing-bouses, cottages, 

" closes, lands, tenements, and hereditaments whatsoever, 
^ with their and every of their appurtenancesi situate, lying, 
'' and being in Waktfitldy StafJey, Jlvertkorpe^ Tkornes^ 
^^ and Sandal Magna^ of elsewhere within the said manor 
*< of JVak^ld, Nrbich be the said earl now holds of the 
*' lord of the said manor of Wakefield by copy of court- 
'< roll, in whosm tenures or occupations soever the same now 
T ^^ 1 *' are la be, faehig of the yearly rent to the lord in tbe whole 
*' of 4/. lOi.SyL and tompounded for '^** which surrender 
was not bitMighl into court till the year 1741, after the 
death of the said earl, when the same was presented accord- 
ing to th.e custom of the manor. The said rent of 4/* lOs. 8|<f. 
exceeded t|fc amo^pt of tbe jrents payable to the lord for the 
compounded customary tenements of the said Theimat Earl 
oi Strafford \ Sir WUliam Wentmfirth, the fatl^er of 2*AoiKtfs 
£urlof 5. having; on b>s admi^ion in l(i73 to ilie premisses 

of 
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of which ihe earl was leised as aforesaid (except those lately 1804. 
purchased by him) paid a fine for bis ampounded customary R^Td. 
teneineots oply of SL ISs.^. being three times the amouat of Conollt 
!/• 5s., the lord's rent for the same, and a fine of 80/. for his y^l^^^ 
uncon^omidcd ]&adt. The whole of the renU paid to the Vvu. 
lard by William Earl of Strafford hereinafter mentioned, 
and his successors, for all the said customary tenements, 
both ccmipounded and uncompounded,amountedto4/J4s.6^« 
of which sum If. 9c2. was for the rents of the lands purchased 
by Thoma$ Earl of Strafford. Thoma$ Earl of Strafford^ on 
the £ed of June 17Sf, by his will of that date, duly eze* 
cutcd, &c. *' As to the worldly estate with which it h4d ^<^- 
** pleased God to bless him;," in the first place devised to his 
wife '' out of all his real estate in the counties of York, Not- 
tingham^ and Lincoln, an annuity of 8000/. in lieu of her 
dower or thirds at eommon law, which she might other* ' 
wise claim out of any part of his real estate, which he had 
been, or .should or might be seised of at any time during 
th^r intermarriage/' And after giving her for life all that 
\n% copyhold me%vassS^, and garden in Twickatham, in the 
coonty of Middleseje, then in bis own possession, and which 
he had surrendered to the use of his will; and after devising 
out of all his real and personal estate whatsoever to his 
mother an annuity of SOO/* fur her life, and tlie little house r 54 i 
at Tmckciduim afbresaid, in which she then lived, the same 
being copy bold, and surrendered to the use of his will, in 
lieu of her jointure, dower, and thirds at common law, and 
qU other demands out of the real aad personal estate of her 
late husband his deceased father, Sir /V. Wcntworth; the 
will proceeds thus : " And as to all my freehold manors, 
^' messuages, lands, tenements, and hereditamienis, in the 
•* coonties of York^ Nottinghximy Uncolu^ Northampton, 
'< Suffolk, Kenty Surry, and MiddUiex, or elsewhere in 
^ Grtut Britian, subject as to the said prei^isses in the said 
^* coonties of York, Nottingham^ and Lincoln, to the said 
'* two several rent-charges of £000/» per annum and 900/. 
'< per annum, so hereby respectively devised to my said 
*' wife and mother as aforesaid, in manne/ as before and 
'' after mentioned, and likewise subject to all legacies, flCc, 
my personal estate being first to be applied for that pur* 
pose, I do give and devise all my Bdl6 freehold premisses, 

*' froi4 
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^' from mj decease ; and ako I deWse my iLwo copjfhild met- 
5^ auftges io TWJdbmAtfm aforesaid, fcoiH and after the reaper- 
'^ live deceases of my said mother and wife respectively, 
^ uifto my only son William Lord fFtntwotth for itfe, with* 
*^ o'ttt impeachment of waste, as to sncb part of the piemlsses 
^^ as are freehold, other than voluntary waste, by pulling 
'< down WentwoTtk Castle^^iic. : with suci'essive remainders 
in tail«male to the first and other sons of his said son fVUliam 
Lord ff^entworih, and afterwards to the second and all other 
the sons of the testator; and then as follows : ** And in de* 
^' fault oi* sach issue male of my body, the said two several 
'^ annuities of 2000/. per annum and fOOt* per annnm^ in- 
*' stead of issuing out oFmy said manors and Ivnds in the 
said counties of York, Lincoln^ and Nottingham, shall, 
in ease of my brother Peter tVentworth and theheiis male 
'< of bis body, be charged upon all the rest of my freehold 
'* manors, lands, and hereditaments what»dever, and with 
the like powers of distress respectively as aforesaid, and 
also to be charged npon my interest in the grant from the 
*' Crown of some of the post fines. Provided that in case 
** my said other freehold premisses and post fines wrti not be 
^* #f sufficient yearly value to answer tlie said several annoi- 
** ties of SN)QO/. per annum and 200/1 per annum, that tbea 
^ such deficiency shall be made good out of my said estate 
*^ in the said counties of Yurk^ Nottingham^ and Lincctn, 
^ so devised t» my brother. And in case of failure of issue 
'* male of me and my said ^n as aforesaid, ttien I give and 
'' devise all such of my said manors, lands, tenements, and 
'' hereditaments, situate in the several counties of York^ 
*^ Uncoln, and Nottingham (being parcel of the ptemi^st's 
^* so devised to my said son as aforesaid) unto my broihtr 
^'. Peter fFentmorth, for life, without impeachment of waste 
'^ other than voluntary,^ ^c. ; with remainder utjder the 
like restrictions Xo-ffilliam Wentworth^ eldest son of his said 
brother Pettr Wektmorth for lite; then soccessively to the 
first and other sons of kis said nephew WilUam in tail-male; 
then to bis nephew George Wentuorih^ second sou of \\h 
said brother P^^irr fVentworfhfor life; then successively to 
the first and other sons of his said nephew Geo. WaiUxortk 
in tail-male; then to the third and all other the sons of his 
•aid brother P^f<r Wentworth in tail^^ale successively. 

Aud 
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And Iben lie devises as follows : '^ And in default of such issue IfiOi. 
f give vod bequeath ail ihaf mj capital seat called Went* 
worth Caitltj and all my said manors, messuages, lands, 
tenements, and bereditaosents tn the said county of KorA, 
nnto my eldest daughter 2Ui% j^im Wtntworth for life, 
so as she and her husband (if she take any) take upon 
themselves, within the time after mentioned, the surname 
of fVentworth; with remainder to (trustees) to preserve 
contingent reknaioders ; and from and after the decease 
of the said Lady Ann fFentworthj or upon her husband, 
if she take any, or her failure of taking upon them the 
surname of Wentirortky I give and devise the said capital 
seat, roanors^ Isnds,^ and hereditaments in the said county 
^* of York, unto the first and, other sons of my said eldest 
*' daughter Lady Ann Wtntworth in tail-male, successively, 
^< taking npdti them the surname of Wentworthf with re- 
mainder under the like restrictions to his second daughter 
Lady Lucy Wtntuorth for h^r life, and to her first and other 
sons anccessively in taiUmale; with remainder under the like 
restrictions to his third and youngest daughter /<tfc(^ Harriot 
Wtntworth^ and her first and other Hons successively in taiU 
male. And in default of such issue-male of all his said three 
daughters, he devised the samepremisses in the said county 
of Yorkio his own right heirs for ever« And the testator 
declared the said devises to his daughters and their issue- 
male, to be upon this express condition, thnt his daughters, 
their husbands, and issue-male, should, within three months 
aftercoming into possession of the capital messuage, manors, 
lands, and premisses in the county of York, take upon them* 
selves the surname of Wentworthy and reside for three 
months^ in every year at Wenfrcorth Castle, nnd keep the 
same in good repair; and in default theieof by any, the 
premisses should go to the next in remainder on the like con- 
ditions. ^ And as to all my said manors, lands, and here- 
^' ditaments in the said counties of Lincoln and Notting^ 
** kam^ from and after my death without issue-male, and 
" the death of my said brother Peter Wentworth' without • ' [ 57 ] 
** issue-male, I give and devise the same premisses unto 
•^ uny three daughters, Lndy Jnn, Lady Incy^ and Lady 
" Harriot, and their heirs, equally to be divided among 
'^ them, share and Uinre bPike, as tenants in common, and 

** not 
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1M4« '^ not M joint tenants. And as to all other 013* mknors^ 
"T-- '' Dtsto^es, lands^ taoomenlSt and beredilameDts whatso- 
Coiisu*Bv '^ *^^^r> either freehold or copyhold/ (except those in the 
€gmimit << said counties of Yorkf ZJncolm, and UMingbrnm^ which I 
Vi^^ "^ have already so dispoifd of by will) subject to the said 
^ several rent-charg^ of duOOl. and ^iOOi. per i^nnum; and 
" the legacies^ &c« I give and bequeath the same, in failare 
^* of issue male of ihe body of my said son WUUam Lofd 
** fVeniworthj and of my own body, to my said three dangh* 
^< ters Lady Jun, Lady Lucy, and Lady Harrioip and their 
<' heirs, equally to be divided betwijtt them, as tenants in 
*' commoDy and not as joint tenants." The will also con* 
tained powers to the testator's son William Lord fVent^ 
worth, and to the testatoc's brother Ptttr Wcmtworih^ and 
his sons, whea in possession, respectively to lease for 21 
years, and to joiotare a wife out of the premisses devised to 
him^ except Wentworth CastU; and for his brother Prter 
JV.j when in possession, to charge 4000/* on the 'premisses 
devised to him for his daughter ^iiii. The Testator, Thomas 
Earl of StraffoTfly died in November 173d, leaving his son 
William Earl of Strafford, and his said three daughters, and 
also his nephews William and George, the only issue of his 
brother Ptter fVtntworth, then deceased, of whom Georgt 
is since dead without issue. Willium Earl of Strafford en* 
tered upon the said customary premisses, and died without 
issue in March 1791. Lady jtnn^ the eldest daughter of 
Thomas Earl of Strafford, married the Right HoA. Wm. 
[ 58 ] Conolljf. She survived her husband, and died in Febmarj 
1794| leaving the lessor of the plaintiff, her only son. The 
defendant R. W. H. Vyn is the grandson of Lady Luctf, 
the second daughter, also deceased, by her daughter Annt^ 
who married General Vyse, and is since deceasec^; and the 
defendant Henry VermoH is the son of Lady Harriot ^ the 
third daughter of Tliomas Earl of Sltafford^ also deceased. 
Frederick Thomas^ the son of the said William Wentworth, 
in March 1791 1 upon the decease of William Earl of Stra/* 
ford, became Earl of Strafford, and entered upon the said 
customary premisses, and died without issue in August J 799, 
leaving Augmta Atm Kaye, his sister and heir at law; but 
never was admitted tenant to the said premisses, or any of 
them. He aiso^ in If 9l, suffered a recovery of Wentuorth 

CaUle 
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CaftU and the other premisses of freehold tenure in the coun- 
tyof Yerkf devised to him by him Thomas Earl of Strafford. 
On the, 1 1th ot February ISO^, the lessor of the plaintiff 
was admitted at the coart baron, tenant to the said custom- 
ary premisses, under a writ of mandamui ; the copy of the 
admitunce stating, that he as heir-male of the body of Lady 
Anne, prayed to be admitted tenant, under the said will, to 
all the copyhold messuages, lands. See. within the manor, 
of which Thomas Earl of Strafford died seiseil ; stating also 
some of them to* be of the nature of copyhold uncompound* 
ed for^ and the residue lo be of the nature of copyhold com* 
poooded for, and that the same were granted by the lord of 
the said manor, to the said Thomas Conolfyy to bold to 
him and the heirs male of his body, according to the Hmi« 
tations of the said will, to be holden of the lord of the said 
manor by the rents, fines, suits, and services, according to 
the custom thereof. On the SOth of February 180S, 
the lessor of the plaintiff, according to the custom of 
the said manor, suffered a recovery of the compounded 
part of tlie said customary premisses to which he had been 
so admitted. JVentitorth Castle, of whicli Thomas Earl of 
Stafford was seised in fee at the making his will, and at his 
death, is of freehold tenure, and is situate near ten miles 
from some part of the manor of fVakefield, and from that to 
fourteen miles from ott;er parts. There is also an old man- 
sion-house at Wakefield, of freehold tenure, belonging to 
the Strafford family, and also a close of land adjoining 
thereto, of three acres, also of freehold tenure, of which 
Thomas Earl of Strafford was so seised. The land adjoining 
to the mansion-house is claimed by |h«^ Duke of Leeds, as 
uncompounded. The manor of Wakefield was of ancient 
demesne of the Crown o( England ; and the said customary 
premisses, as well as the other cn*!tomary tenements within 
the manor, from time immemorial, have been and are de* 
mised and demiseable by copy of court*roll, by the lord or 
his steward, to any person willing to take the same in fee* 
simple or otherwise, according to the custom of the manor; 
being always called and reputed to be copyhold ; but none 
of the grants or admittances state that the tenant is to hold 
at the will of the lord. In the reign of James I. about the 
year 16o7, an information wm exlubtted by the Attorney- 
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180}^ General of the duchj of Lancaster on behalf of hi& Majesty, 
against a great many of the tenants of his Majesty's manor 
of fFinkefield (083 in all) whereby they were mentioned 
to be <;opyhoIders of ihe said manor ; and that the greatest 
part of th^ lands within were copyhold lands, parcel of the 
said manor, demised and demiseable by copy of court*roU to 
any person or persons willing to take the same in fee-simple 
or fee-tail, or for term of life or lives, at the will of the lord, 
a(t:cording to the custom of the manor, at and for fines nncer- 

[ 60 ] tain at die will of the lord or his steward, to be paid to the 
lord opon every grant or admittance thereof: but stating 
that the tenants pretended that by the custom the fines were 
not arbitrary, hot certain, viz. *' For every admittance by 
'^ surrender or descent to any estate of inheritance in pos« 
'^ session, according to the custom of the said manor, one 
^ yearns rent and an half, according to the rent paid t<t 
" iiis Majesty, &c. ; and half as much for every adrailtanre 
'^ to any estate for life, lives, or years in possession or re- 
version, or to any estate of inheritance in reversion, de» 
pending upon some particular estates;^* which the Attor- 
ney-General denied ; and shewed further, that there were 
parcels of the wastes of the manor not demised or demise- 
able by copy of court-roll until of late, some part of which 
bad been so demised, into which the defendants had un* 
lawfully intruded, and had procured grants thereof by copy 
of court roll without right or title; and mnde like pretenc*e 
and claim for the certainty of the fines foj grants ^nd ad- 
mittances of the said waste as for the aforesaid ancient co- 
pyhold tenements wherein the Attorney Geneial piayed the 
advice of the Court, &c. To which information the tc« 
sants answered, confessing that a great part of the lands 
within the manor were copyhold parcel of tlie manor demt* 
sed and demiseable, by copy of court-roll of the said ma- 
nor, according to the custom of the said manor, in fee- 
simple, fee-tail, or otherwise. And alleged that some of 
' them held in fee simple, and others in fee tail, with re- 
mainders over, by copy of court-rbP, according to the cus- 
tom of the said nianor: and insisted that the admittance- 
fines for the said copyhold lands were not arbitrary but 
certain, and. bad been usually asbessed as the information 
charg{;d that they had pretended tliem to be. And aP- 

[ 61 1 ter admitting that divers parcels of the w%ste had been 
granted by copy of court roll, and that divers of the defend* 
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tots bdd parcels tiKfreof, so improved and granted bj co« IBOU 
py as aforesaid^ 8cc. they prayed that the said parcels of 
waste mighty by the Courl, be declared to be, and tfaereaiter 
to coDtinoe law fully demised and demiseable by copy of 
coart roll, according to the custom of the said manoi, npoo 
soeb rents, &c. as theretofore w^re, or for such other rea- 
sonable fines as should be thought meet to the Court : and 
they prayed the C!oQrt to decree the fines of the ancient co- 
pyholds to be certain, according to their petition to his Ma- 
jesty, at well for the confirmation of the certainty of their 
fines as of the said grants of the waste. Whereupon, after 
petition to and composition made wi(h his Majesty for the 
•urn of L.*-^ paid by the said copyholders, it was by 
the duchy court on the 27th NavewAer, 7 Joe. 1. decreed^ 
That all the tenements, whether theretofore parcel of the said 
waste or no, which were then held and compounded for by 
tbe defendants, should for ever thereafter remain good and 
perfect copyhold tenements, demised and demfsieable in fee- 
limple, fee-tail, for life, lives, years, or otherwise, by copy 
of court rdi, accoiding to the custom of the said manor, 
any defect, fcc. to the contrary notwithstanding. And^that 
all and singular the said tenements, and every part thereof^ 
should be demised and depsiaeabte, and should be esteemed, 
taken, and adjudged to have been, and for ever thereafter^ 
to be demised and demiseable by copy of court roll, accord- 
ing to the custom of the said oaaiior of Wakefield, at apil 
for such cBstoms and services as tKeretofoie, and at such^ 
rents as were then paid, as well for the i^areris of waste 
ss for other the copyhold tenements of the manor bolden by 
the defendants. And further that, in fotore, fines certain 
Bod therein specified should be paid on admittances of every 
copyholder to estates of infaeriunce in the said copyhold 
tenenents r which decree was afterwards eoofiraiad, and 
the tenements therein mentioned were enacted to be good 
^ perfect copyhold lands and tenements, according to the 
true intent and meaning of the said decree, by an act of 
parliament passed in the 7th Joe. 1. ; and whertby ttia also Stat. i Jsc. u 
enacted that all persons should hold the same to them, their 
beirs and assigns for ever, by copy of court roll or otbefwise^ 
According to the custom of the said manor, according to the 
ftttport and effect of the said decree, for such fines, ranu. 

He. 
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ISOI. Sccm and with such privilegefi, &c. at- in ihe said decree 
£~^ limited and appointed; saving to all persons (other than the 
CoKOLtT King and bis successors) all such estates, rights and titles as 
^s^«e ^^y had in the prcaisses, as if that act had not been made» 
Vys». Thi)» decree was recorded* on the court rolls of the manor of 
fViakefidi on the 2.gth of July, 9tb Jac. I. The coal mines 
and the minerals under the. customary tenements of the said 
manor, and the timber growing thereon, do not belong to 
the lord, but to the customary tenants of the cuitomary tene- 
ments for the time being ^ who when seised of their custom- 
ary tene'ments for any estate of inheritance, are enticed to 
get the Qoals and minerals under the same, and the timber 
tb^reoo. The lessor of the plaintiff hasi received one-third 
of the rents and profits of the customary premisses in dis* 
pute for one year since November 1801, and never took the 
name of fVttdvBorih ; and the defendants are in possessioa 
of the two other third parts of the same premisses, it waa 
agreed, that this case should be turned into a special verdict 
at the request of either party, or of the court. The questiona 
for the opinion of the Court were. Whether the lessor of 
the plaintiff were entitled to the whole of the said customary 
r 05 1 tenements, with the appurtenances first above mentioned^ 
.compounded and uncompounded, or to the compoundedl 
only, and to all of the. said moiety of such of the customary 
tenemenu secondly above mentioned as were compounded^ 
and to the whole of the aaid customary t^nem^nts, with the 
appurtenance^, which the and nomas Earl of Straffori 
purchased aa> aforestid, componnded and uncompounded^ 
or to the compounded only, or any and which of them ? If 
the lessor, of the pli^tiff were entitled, tl^n the verdict 
was to stand: if he were not, then the verdict was to been* 
tered for the defirndarit. 

Holr^fif for the iesaor of the plaintiff, made two questions \, 
1st, As to the effeet of the ntrren^er 6f Thtnnei Earl of Siraf^ 
Jhrd, of tlie JOlb of April 1732, to the use of his will, whe- 
ther it extended to surrender his uBcampoundtd, as well aa 
his co^ipoMkled customary tenements I 8d, As to the effect 
^ of his mil, whether the customary tenements included in the 
surrender passed by his will to his eldest daughter Lady 
Jmuim and her first and other sons in tail (under which de- 
acriptipn the lessor of the plaintiff claims) under the devise of 

all 
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mil hh JreelUld manors, Sec. considering such cnstom&ry 1801. 
tenements as customary freeholds; or If not under that ^ "t 
description, ivhether they did not pass to her and her first Conoiat 
aod other sons, bif implication, from the whole will taken agaimt 
together? or whether such customary tenements, being copy* Vtib. 
hoidj passed by the residuary devise to the testator's three n 
daughters, the Ladies ^mtf, Lucy, and Harriot (under the 
two last of whom the defendants claim) f Ist, The surrender Construction 
tathe use/>f the will of rAaniflsEarl ot Strafford, is of a// Me ot surrcudcr. ) 
tenements^ &c.' boldeo of the lord of the manor of Wakefield > 
by copy of court roll, *' being of the yearly rent to the lord 
tn the whole of 4/. 10s. 8|<2. and compounded for^ which 
latter is a false allegation ; for the rent of the old compounded [ ^^ ] 
teoements^ which were holden by his father, amounted only 
to 1/. 5s. ; and the rent of the whole, compounded and uncom^ 
pounded together, amounted but to 4/. I4s» 6d. of which 
Is. 9d^ was for the rents of the lands purchased by the sur-- 
renderor himself, which were compounded. The amount, 
therefore, of the rents mentioned in the surrender does not 
agree with any description of property of this kind which he 
possessed; but it come* much nearer to the amount of the 
tchoU of the rents, both compounded and uneompounded, thap 
to the compounded alone; andHherefore the latter words, 
'' and compounded for/* are clearly inserted by mistake : it is 
a false allegation, inapplicable to the state of the surren* 
deror^s property, aod not intended as a deseription of the ' 
kiod of property meant to be surrendered. Then the prior 
description of the tenements meant to be surrendered, yiz. 
** all and singular the messuages, &c. which the said earl 
<' now holds of the lord of the said manor of Wakefield, by 
^ copy of court-roll, in whose tenures or occupations soever 
^ the same now are,'' is plain and ample enough to include 
the ukampounded as well as the compounded tenements : and 
as the amount of the rents mentioned agrees yery nearly with 
the whole as described in the surrender, and the trifling mis- 
take in the computation would not of itself vitiate or narrow 
the surrender as for the whole, supposing the words <' and 
" compounded for"* were not added, these words may be re- 
jected as a false allegation concerning that which was before 
described generally with sufficient certainty ; and then the 
aorreoder will includa the uneompounded as well as com* 
'Vol. V. J5 pounded 
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1804r pounded lands. In Blague v. Gold (a) a devise of a hbuse, 
called " the Corner House/' was holder a sufficieotdcscrip- 
tion to pass the bouse so named, though it was farther stated 
to be in the tenure of ^. and B., when^ in facij it was in 
the tenure of J. only; the adjoining bouse betng in the 
tenure of B* So a foefTment, hy deed^ of a man's messuage 
late ofB. C. in 7>. will operate, though he had, in fnct, lately 
purchased it of T. C. Windham v. WMkam (6). And 
again, in the case of The Vicart Choral of hiteJ^ld v» 
Ayret (c),a gt4«nr of certain tithes, &€• and all. other tithes 
appertaining to a certain rectory, was holden not to be 
Titiated. by a false allegation thai tliey w^re qU lately in the 
tenure of M. P., when only part of them were. Secondly, 
The customary tenements included in the surrender, passed 
to Lady Jnue, under the description of all the testator's 
'' said manors, measuages^ lands, 8ic* in the cpunty of York,** 
&c« Sapposing the word said to refer to the description 
before used, of '^ all his/rrrAo/c{ manors," &c. that will de«^ 
pend on the nature of these customary estates, which were 
ancient demesne, and most usually customary freeholds. The 
mines and timber belong to the tei>ants, and not to the lord ; 
uhicli »hews, that in the earliest limes they were estates of 
inliiBritaiice, and not merely e«tates of a freehold nature only. 
1 he holdings are not at the will of th^. lord^ which is the 
distinctive mark of copyhold, or base tenure, but aceording 
to the custom of the manor. The language* then, of the lord 
or his steward calling them eopyholds^ cannot make tliem so. 
I^rd CokeiCopyh, s. 32.) speaking of common copyholders, 
says, " Neither was their estate hereditary in the beginning, 
" as appeaieth by Britton ; for if (hey died, their e.statc 
^< was presently determined, as in case pf a tenant at will at 
'^ cotlimon law. And in some pointsj to this present hour, 
'* the law rcgardeth them no more than a mere tenant at 
{ 66 ] *' ^i»U for the freehold at the common law resfeth not in 
^^ thim, but in iheir lords, unleu it be in copyholds, of frank* 
*' t{nurcy vhiih are most usual in ancient demesne (cf)," 8lc. 
'^ These kinds uT copyholders have ilie frank-tenure in them^ 



(r) Cro. Cir. 447 a^J 473« (^) Dy. 376. b. 

(t> W. Jones 455. . 
{i) This pa«5ag« is quoted by. the p^urt in gmng ju<)gtni!nt in Bur- 
rcU f. Dodd, i Bos. & Pul. 382. /o 
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^' and it is not in iheir lords^ as in the case of copyholders ip 1804. 
" base tenure.** So in Co. Lit. 49, a, and 59, b, it is said r ^ 
that, by custom, a freehold and inheritance may pass by sur- Cohollt 
render^ without livery : and note 6 to the former passage in *^"*^-^ 
Mr. Hargrave*s edition gives some instances, as that of Lyd^ VTt«. 
ford Castle in Devon (a); and adds, that in consequence of 
this kind of custom the estates subject to it have been called 
customary freeholds. And where an estate is granted by 
copy lo hold, according to thfe custom of the manor, omitting 
the words ad volnntatem domini, it shall be intended to be a 
freehold. Hughs v. Harrys (b) : and those words are the 
distinguishing mark of copyhold : Hill v. Bolton (c). And 
if they ?re omitted, the land ntust be taken to be freehold. 
Rogers v. Bradley (d). So by Holt, C. J. (#), " Where a * 
custom is that all lands holdeo of that manor sh.ill pass by 
surrender and admittance, yet the lands may be freehold,** 
&c. And in Gale v. Noble (f)', it was direcdy adjudged 
that these customary estate's, holden '' according to the cus- 
*' torn of the manor, and not at the will of the lord," were 
not copyholds, but customary freeholds; though it appeared 
there that the tenants had constantly taken their estates to 
be copyhold. The same distinction is taken in Hus^cy v. 
Grills Cg), and Crowther v. Oldfiefd{h); which last, it api 
jieara from the report in Lutwiche^ was a case arisin'»- 
out oftliis very manor of fPakefield; but there the estate 
which was declared to be holden by copy of court roll, ac- f 67 J 
cording to the custom of the manor, was intended after ver- 
diet to be also holden «' at the will of the lord," to entitle 
the party to his common claimed by the customary tenants 
within the manor. Tlien there is nothing inconsistent with 
thi'se being customary freeholds in the information and de- 
^ree in the time of James Isl, or the statute founded thereon. 
Theobjectsof the information were two; ist. To get rid of 
the certainty of the fines ; 2d, To set aside certain intrusions 
onthej^aste. The information alleges that the tenements 
were copyholds '« at the will of the lord,'' according tp the 
custom of the manor. But though the answer by the tenants 

(a) 5 Co. g4. b. (b) Cro. Car. 129. f^, ^ Lu^. ,,^,^ 

W 1 Ventr. 145. (e) Anonym, n Mod. 53. (/) Carth. 3*. 
(f) Amb. 301. (*; Salk. 364. i Ld. Ray. 1*25. and i Lixiw. i,^ 
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confesses the land to be copyhold, ** according to the cDstom 
of the manor/' yet fiora what is stated, it appears that they 
were customary freehold ; and the prayer of the defendants 
is^ that the lands might be declared to be '^ demised and de- 
*' miseable by copy of comt roll, according to the custom of 
^' the manor, upon such rents, and for such fines, &c. as 
*' before mentioned to be paid,*' &c. ; and the decree, which 
confirms them to be copyholds, declares them at the same 
little to remain **demiiied and demiseable in fee simple, &c. 
" or otherwise by copy of court roll, according to.the custom 
** of the manor, at the old rents;*' omitting '• at the will of 
'' the lord :'' whicli shews that they were not copyholds in 
the legal sense, but customary freeholds. The decree, then, 
did not alter the ohi tenure, but left it as it was before. 
The object of the statute was merely to carry the decree into 
«'tfect: and it contains, besides, a stiving of the rights of all 
persons, other than the Kini^ and his successors. The terms 
of uihintiance, ^taiiiig the lands to ** be holden of the lord by 
'* copy of court rjll" generally, cannot vary the nature of 
the estate; for those are merely ttie words of the lord and 
his steward ; nor can the reput<ition of ^heir being copy- 
hoUls, and being so called, alter the legal tenure. The 
f|ueoiion then is, Whether, if the tenements be customary 
iNehokls, they passed to Lad3' Aune and her descendants, 
under the words of the will ^ A devise, or lease of all a per- 
son's land?, will pass cu^^tomary copyhold as well as freehold 
lands; as in Acherlif v. Vernon (a). But in Hadewoodv. 
J^ope (b), where there was a devise of all a man's lands in 
trust to .pay debts, &c, and tlie devisor had freehold and 
c opyhold ; held the former only would pass, unless he had 
sun cindered bis copyhold to the use of his will ; which shewed 
H41 intention to paiis botli. And Ttndril v. Smith (c) is also 
•f xpress to that purpose. In the saute manner, ^here there is 
n general devise of freehold lands, all freeholds will pass, 
whether customary, or at common law. Besides which, in 
this case she introductory words shew that the devisor meant 
lu pass the whole of his property ; lor he says, " a» to the 

{t,^ 9 McxK 6F. TO Mi>d. 5x8 529. «*Hd Comfn* Rep. 381. 
' r) , p. \\m%: lit. 

(w; i Aik.. b;. h i£r also GtKHiv;ya r. Goodwyn, i Vcs. 216. 

" worldly 
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worldly estate" 8cc. ; wlikli Lord Ktui/on^ in Doe v. 
Buckner (a), said, was sufficient to shew nii intent lo dispose 
of all the devisor's properiy, if there were subsequent words 
in the will to carry ihat intent into e.\ecuiion : as in Jbbetson 
T. Beckzeith (b): and the word estate is of iiself sufficient lo 
pass an estate of inheritance, without words of limitation ('): 
and such introductory words were aUo rflied on irt Smith v. 
Caff^ij (e?), and Gullivtr y. P^f/ntz (<-). The words, *' all my 
•* freehold manors, messuages, lands,*' &c. are not to be nar- 
rowed, but to have their full effect from the introductory 
words. Here, too, the will was made within two or three 
months after the date of the surrender ; which also affords a 
presumption that the devisor contemplated to pass by his 
will the lands included in the surrender. Further : The 
devisor first devises the annuity' to iiis wife and mother " out 
*' of all hip real estate whatever;** and then he devises '^ all 
<* his freehold manors, 8cc. in the counties of ForX:, Notting^ 
*' ham, &c. subject as to the said premisses (which must 
'' mean all the lands castomHry or otherwise) in the said 
*' conn ties of York^' &c, to the annuities before devised to 
his wife and mother, to his son, &o. Then, in case of failure 
of issue male of his son, he devises '■' all his said manors, 
** lands, &c. in the county of Ko;*," &c. to his brother, &c. 
Then in default of the male line, in the clause in question he 
devises Wtntts^orth castle, and '' all his said manors, messu- 
** ages, lands^ tenements, &c. in the said county of York,** 
unto his daughter Lady Anne, &c. This shews that he 
meant to pass all his estate that he had before subjected to 
the rent charges to his wife and mother. And Again, in cas^s 
the devisor's other freehold premisses and post fines were not 
sufficient to pay the annuities, while his brother Ptttr and 
his heirs male were in possession of the estates in Yorkshire, 
the deficiency is to be made good out of his said estates in 
the counties of Yorky Sic. before devised to his brother: 
which shews that he considered he had' before devised the 
whole of his estate in Yorkshire to his brother, by the same 
description as be afterwards devised it to Lady Jmte. Then 
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nothing can be argned against the general ioteution to pass 
the customary estates under the general term of freehold 
lands, 8cc. from tlie particular mention of copyholds in 
parts of the will ; for as he had before devised the copy- 
holds in Twickenham to his wife and mother respectively, be 
necessarily mentions tho^e copyholds by name in the leading 
limitation to his son (which precedes the' devise in <)uestion}; 
because his son and the subsequent devisees in remainder 
would only take the reversionary inteiest in them after the 
life estates of the wife and mother were spent : and that 
accounts for the devise of '' all his said freehold premisses, 
'' and also his two copyhold messuages in. Twickenham hhtt 
*' the respective deceases of his mother and wife to his son/* 
8cc. It appears, therefore, that he used the term freehold 
C all his freehold manors, land^," 8cc.) in its most general 
sense, as including customary as well as common law free- 
holds; which customary freeholds were distinguished in 
Crowiher v. 0/dfield (a) from copyholds properly so called* 
And iu Greenhill v. Grecnhill (b)j where one had articled for 
the purchase of Isnds, part of which were customary lands, 
which were paid for, and the conveyances were to be exe- 
cuted at Michachnas, and is June preceding he devised the 
residue of his pergonal estate to be laid out in land, and 
the lund so to be purchased, together with his freehold 
estate, to be settled on the ()laintifr, &c. ; held, that the land 
thus contracted for, including the customary lands, passed by 
the will. It was said indeed there, that freehold was only 
named in contradistinction to personal estate. But here it is 
not ii)entioned in contradistinction to customary lands, 
though it may to copyhold holden at the will of ttie lord, of 
which tlie devisor was also possessed. [^Lawrence, J. He 
had no copyhold of that description in the counties of York, 
JSottijtghomy or Lincoln; and therefore he could not have 
mentioned freehold in that part of his will, in contradistinc- 
tion to copyhold holden at the will of the lord.] Then as to 
the residuary clause, if these customary lands arc not before 
devised, they cannot pass but by implication, nntil failure 
of issue male of himself and his son : but it is a settled rule, 
that if there be words in a will sufficient to pass^n estate^ it 
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shall not be left to pass by implication. -As to the powers of 1804> 
feasing and jointuring, ihey are as necessary in the case of ^^, 
customary as of common law freeholds. ^ Covollt 

Walton, cotttrd (after premising that, in consequence of y,^'J^^^^ 
Mr. CpnoU/s death recently, lie should wave the question as Tyjis. 
to the forfeiture, by his not having taken the name of Went* 
worth) riiade two questions; Ut, On the effect of tlie surren<- 
der, Whether it coifiprized the uncora pounded Kinds? 2dly, 
On the general construction of the will, in respect of the de- 
vise of all the devisor's freehold manors, &c, and on (be 
residaary devise to the three daughters. 1st, At the time of 
the surrender Lord Strafford was seised of three descriptiohs f/^'JJJJ^jJJ^. 
of copyholds; 1. Copyholds compounded and uncom- 
pounded (in other words, with fines certain and fines arbi* 
trary) of which he was seised in tail male as heir of his father : 
2. Of motety copyholds, compounded and uncompounded ; 
over the compounded be bad a disposing power ; of the un- 
compounded there was a general entail still sub'sisiing; of 
tfaese^ therefore, be was seised in tail general : 3. Of copy- 
holds, some compoundedy some uncompounded, which had 
been purchased by himself; of which the lord's rent was not 
above U. 8^. He had, therefore, very little disposing 
power over the copyholds, witho.ut incurring the expence 
(two years' value) of barring the entail, and that too by 
rnean^ of making a lease for six years (a), which creates a 
forfeiture. The uncompounded lands constituted much the [ 73 ] 
gi^ater parr, of which he had not the immediate disposing 
power, but only a distant reversion: there is, therefore, no- 
thing improbable in supposing that he meant to pass by the 
surrender those only which it expresses, namely, the com- 
pounded lands* Surrenders are to be construed as strictly as 
deeds, and that is a bad construction which leaves out an 
integral part bf a sentence, the plain and obvious sense of 
which is to control the former words of it. It is a general 
rule, in constructing any deed or instrument, that where 
there is sufiicient certainty before, by way of description of 
the thing granted, as by giving to a clpse a particular name, 
&c.; there is a subsequent mistake, as in the tenant's name, 

(«) Where there is no particular custom within a manor for barring 
an entail, it is Kaid that the surrender itselt to ihe use of the will may 
bar it. White v. Thoraburgh, i Vera. ^05, and l^oore ». Moore^ 
Aaibl. 179. 
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the nomber of acres, or the rent, shall not hurt the grani* 
Bat where the premises are first described generally, and 
afterwards a particular descriptioh is added, that shall re- 
strain the general words, Bro. Jbr. Grants^ pL 92. Fitz. 
Jbr. Release^ pL 11. In Doddingtonlt case (a), it is said, 
where one grants omnia ilia mesiuqgia in Unura J. B., 
scituat. in W., fcc, and in Uttth the lands lie in D^ 
tlie grantee shall not have any lands out of the town to 
which th^ generality of the grant doth refer; for t//a 
snakes such a necessary reference, as well to the town as to 
the tenure of t7. B., that if one or the other fail, the general 
grant is void: for ilia is not satisfied till the sentence be 
ended ; and it governs all the sentence till the full stop." 
So where one devised to his son H. al) his lands, &c. free* 
hold and copyhold, in C. or elsewhere, in the county of Af. 
C which copy lands I hsi^e surrendered to the osesof my will) 
to him and his heirs/* Lord Chancellor held, that tlie words 
in a parenthesis couid not be rejected as superfluous ; that 
they were to be taken as restrictive of the former words; and 
therefore that a part of the copyhold house in C which he 
had purchased after the surrender to the use of his will did 
not pass. And this ruled a similar case ofJViUon v. Mount 
(a), where the Master of the Rolls states the result of the 
cases referred to be, that if a viz. be repugnant to what has 
gone before^ it hhall be rejected ; but *' if it can be recon* 
ciled and made restri ttive, it shall be so*" As to the prin- 
cipal case cited contra of Swift v. Eyrts, it is also reported 
in Cro. Car. 518., and there the reason assigned why the 
last clause was liot restrictive is, because what went before 
was net in one entire sentence, hut distinct and disjoined 
froa\ the other: and then the word all (" all which were, 
&c.) so disjoined, could not be a restriction but an explaoa* 
tion« 

Next, As to the construction of the will ; it is contended, 
that the custbmnry estates surrendered are customary free^^ 
hold, and that they passed under the devise of ** all his frtse- 
" hold manors, lands," &c. For all his said manors, &c. in 
the devise to Lady Jnne, must have reference to the manors, 
&c. before described, which are designated as freehold ma- 
nors, &c. Bui it is clear that they are in general considered not 
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af freehoUa, but as copyholds. They are a species of vtllen- 
age teonre^ bolden by copy of court roll; the name of copy- 
hold being comparatively modern (tt), transmissible by sur* 
render and admittance; rorPeiiable if leased for above a year, 
or in default of suit atid service. All these circumstances 
shew them to be of base tenure^ or at best no more than a 
superior kind of copyholds. The tenants were m'ore privi* 
ieged when holding of the king in ancient demesne, than 
when holding of the inferior barons. ^ Blue. Com. t)9» 
lOOy gives shortly the result of the treatise on copyholds, 
and shews what the learned author considered these custom^' 
ary tenants to be, namely, only highly privileged villeins^ 
whose tenure was absolutely copyhold, though they had aw 
interest equivalent to a freehold. But if the tenants were 
freeholders, they must have a right to vote for knights of the 
fibire; but in the election of 17^5 for the county of Oxford, 
where a customary tenant in ancient demesne had voted for 
Lord Wenman^ the House of Commons sets aside his vote« 
lo the year following a bill was brought into the House to 
settle the question ; which did not pass. In 1758 Biack* 
tt09ic\ tract, intitled " Considerations on Copyholders,** was 
first published, and soon after the statute 31 Geo. 2. c. 14. 
was pas^d, which is tantamount to a declaratory law, repro- 
bating the pretended right of such customary tenants to vole 
as freeholders, and denying the exercise of it in future under 
a penalty. If this were a ueehold tenure It must have beeiv 
abolished and reduced to free and common socage by the stat, 
l2 Car. 2. c. 24 ; not being within either of the excej^ed 
cases. Land claimed as ancient demesne is always pleaded to 
*' be parcel of the manor;** and so it was pleaded to be in Cnm^ 
ther V. Oldfield (b) in this very manor : and there ti)e judg* 
ment having been arrested in C. B. for want of laying the 
copyhold in respect of which the cemmon was claimed to be 
holden ad voluaiatem d&mini, that judgment was reversed in 
B. R. the defect being cured by verdict; for, as was said, 
freehold could not be *^ parcel of the manor," as this was kid 
tobe, though it might be holden of the manor: and that was 
relied on in Burrel v, Dodd (c). Some Judges indeed, in 
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the cases referred to, have considered these cuatomaiy estates 
as freeboldsi generally : bat that is a mistake. Tetiants in 
ancient demesne are of three sorts ; I. Charter tenants^ 
who are seised as of freehold: 2. Tenants by eopy of court- 
roll; or customary tenants : S. Bond tenants. To the for- 
mer description only can the term Freehold be in any sense 
applied. Fiiz, Na. Br. Writ de Recto Clauso, 33, and the 
notes. And in Dot d. Reay v. Huntingdon(fi) these castom- 
ary tenants were lately considered as a class of copyholders. 
[Lord Ellenborough, C. J. Some oi^those tenants^ though 
obliged to perform military service in attending on the border 
of Scotland for an uncertain trme, and therefore so far 
favouring of military tentire by escuage unc<;rtain, were yet^ 
upon a question referred to the Judges, and amongst others 
to HuttonJn in the timeof tZoiTifs I., considered to be copy- 
holders.] Besides, these estates are found to have been 
always called and reputed copyholds by the tenants: and» 
as such, it is reasonable to presume that the testator con- 
sidered them in common with the other tenants; and that 
be used the word freehold in its common and popular accep- 
tation. And they are named copyhold in the admittance of 
the lessor of the plaintiff himself, and in the mandamus 
which he sued to admit him. They are also so called in 
the proceedings in tiie time of James I. And the tenants 
there admit that they are copyhold, though not that they are 
holden at the will of the lord, as suggested in ihh informa- 
tion filed by the Attorney-Oeneral: and such they are stated 
to be by the decree confirmed by the act of parliament ; 
the saving in which relates only to strangers to the decree, 
and not to those who were privies to it^ as the tenants were, 
and therefore bound by it. And the decree includes all the 
tenements, and not merely those taken out of the waste. 
Then as to the general aonstruction of the will, introductory 
words can only serve to explain the intention to pass all the 
devisor's property, where there are subsequent words large 
enough to carry the whole property : but here the words of 
devise limit the description to. freehold property. No in- 
tention can he gathered frbm thence to pass the customary 
estates, which are bf tlie nature of copyhold. If be had 
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meant to p^%n them he woulxl Iiaire probably said so in t£rms^ 
especially as he mentioned certain copyholds at Twickenham 
by niune; or at least he would not have excluded such an 
iotention by the addition of the term freehold to the other 
general terms of description. ' But further: the old custom- 
ary estates woaM have descended to Lad}' Anne as tenant in 
tail under the old entail ; and therefore it was nugatory to 
give her an estate for life. Again : The leasing power is in- 
applicable to customary estates, which could not be leased 
for above a year without creating a forfeiture; and there 
would be great difficulty in applying to them the charging 
and jointuring power; it could only he done by surrender- 
ing them to trustees. Then th<* residuary clause is compre- 
hensive enough to convey all the property not before dis* 
posed of. He thereby give? to his three daugiUers, in -de* 
fault of issue male of himself and his son, ^ all other his 
'' manors, messuages, lands, &c. whatsoever and where- 
^ soever, either freehold or copyhold (esDcept those in the 
^ said counties of York, Lincoln, and Nottingham, which 
'' 1 have already so disposed of,** Sec.) There be uses the 
word freehold as contradistinguistied from, copyhold, and 
uses both where, he meant both. And the exception refers 
to the estates which he hud before given in those counties, 
and does not necessarily imply that he had before given all 
his freehold and copylvold lands, 8cc. in those counties:, for 
in some of them he bad no copyholds ; and in the greater 
part of tlie copy holds- he had only a remote reversion to 
dispose of. No new estate was meant to be passed by the 
exception. It is true^ that according to ffhftcr v^ Drew (a) 
an eldest son may take an estate tail by. implication, upon 
a devise over, in case he happen to die without issue;' but 
that was in favor of the heir; and here all the daughters 
constituted but one heir at law of Lord S., failing issue of 
his son; and therefore the Court would not disinherit tliem 
but by express words or necessary implication. But if the 
son took these copyholds in tail^ they would go over, in de« 
lault of his issue, to allthe daughters alike : or if they t06k 
by way of executory devise, it would avail the defendants 
equally. 
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1804. Holroydj in reply, obsenred as to the state of the pro- 

J — T perty, that whether Lord Straffordh^d a fee (as he auppoded 

CovoLi^r ^*°^ ^o have in part) or only an estate tail, his having sar* 

ogainMi rendered 'to the use of his will, shewed an intention to dispose 

y^i, of what he had. These customary estates were distingnished 

as copyholds of frank tenure* from copyholds hblden at the 

will of the lord, in the case of Butrell v. Dodd(b)i and 

it was said ihat in the former, the freehold vested in the 

I 

tenant and not in ihe lord. In some manors the form of the 
admittance to tenant-right estates is different, as in The 
thike of Somerset v. Fratice and Others (c), wliere it was 
to bold advolvntatem domiuiseeundum consuetudinem manerii; 
and there, upon the death of the admitting lord, the estate I 
was altogether out. of the tenant, though he had a right to 
be readmitted, paying bis fine. In such manors, therefore^ 
where the estate passes by the mere admittance of the lord, 
without the grant of the tenant, the freehold may remain 
in tbe lord : bat not where it passes by the grant of the 
. [ 78 I tenant, and the admission is a mere recognition on the part 
of the lord. Tbe tenant may have the freehold though the 
inheritance be in the lord. And this is shewn by the form 
of pleading, where tbe tenant is said to be seised of the 
estate, which must be an estate of freehold ; but it is also 
said to be parcel of tbe manor, insomuch as the inheritance 
is in the lord ; though by tbe custom the heir has a right to 
claim admittance: and they are pleadable as estates descend'- 
ible from ancestor to. heir. Such customary estates. Lord 
Hardmckt says, in Hussy v. Grills (c) never were of base 
tenure; and Lord Coke, in bis Copyholder, states them to 
be of frank teuitre. And though Mr. Justice Blaekstonc 
considers them otherwise in his treatise, in order to shew 
that such tenants were not entitled to vote for knights of the 
shire ; yet tliat is not supported by the cases cited, and was 
not necessary for the purpose of his argument; for none 
were entitled to vote at a county election but the freeholders 
who were bound to attend the county court: arid these 
tenants in ancient demesne being privileged from such at«» 

(tf) I Bos. & Pull. 37S. (h) Fortesc. 41. aud 1 $101^654. 

<c) Ambl. 301. 
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* 

tendance^ would not have a right of Toting, though their 1801. 
teoore was clearly freehold. RoTd. 

Cur. adv. vult, Gonollt, 
Lord Ellbkbo&ough, C. J, now delivered the judgment '^'^'^ ^ 
of the Court. After stating the case— Ytix. 

Upon the argument of this case two priucip&l points were 
contended for on behalf of the plaintiff; the first was. That 
in the surrender bj Thomas Earl of Strafford, on the 10th 
of April 1732, to the use of his will all his customary ^s- 
tatetj as well those which were uncompounded as those 
which were compounded were comprehended. The second 
point wasj That by the devise of '* all his freehold manors^ [ 79 ] 
*V messuages, lands^ tenements, and hereditaments in the 
counties of York^ Nvitinghanif Lincoln^ Horthampton, 
Suffolk, Kmt ^ hnd Jdiddltsex, or ebewhere in Gr^at 
Britain f^' the customary lands, the subject of this eject* 
menty passed. 

As to the first question which has been made upon the 
effect of the surrender, the cases cited from Cro. Car. 447, 
Dyer, 376, and Sir W. Joncs^ 435, were relied on by the 
plaintilTs counsel, for the purpose of shewing that the sur-' 
render extended to the uncompounded as well as the com« * 
pounded copyholds. But these case« appear very dis- 
tinguishable from the present. The first of them, which is 
the case of Blague v. Go^ld, was a devise of a cornerliouse 
in Andover, described as being in the tenure of Btnson and 
Hitchcock t whereas it was in fact in the tenure of one Benson 
and one Nott ; the devisor also, having another house there- 
to near adjoining, in the tenure of Ifitchcock. And it was 
holden that the corner house, in the tenure of B^-nson and 
Nott J passed ; for that was the devise of a thing sufficiently 
asceitained by the woids '* corner house:" and there the 
intent was apparent that the corner house should pass in 
whosever tenure it might happen to be. And the same 
case is further reported as again argued, and (inally adjudged, 
Cto. Car. 473; where it i.n said that the addition in tenurd 
of Hitchcock, alihough it be not in his tenure, and be a 
mistake, yet it is but surplusage; and, although false, shall 
not vitiate the devise; because the devise was of a thing 
certain at first, and shall be expounded according as the 
iutent of the parties is apparent. The case of Wyndham v. 

Wyndham, 
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Wj/nikam, Oy^r, 376» was the case of a feoflTmecit of n 
bouse, lately of Richard Cotton in D,\ which was false, 
the own^ heing Thomas Cotton. The feoflfer bad no other 
boose 10 D*, aod the* feoflfment was lK>lden good. Aird the 
reason, according to Ld. Ilardmcke (3 Atk, 9.)- was, thai 
otherwise- the derae woeld have been void. But in thl^ case 
DOW before the Court, the surrender will not be void, tfaoogfa 
it -should be construed not to extend to the uncompounded 
lands. And there is another circiimstfince by which the 
present case is distingurshable from those, viz. that in them 
tbe grant was of one particular thing sufficiently asceitaitied 
by some circumstance belonging to it; in which case, ac« 
carding to the doctrine upon this head, which is fully dis- 
cussed in Lord Hohttrty 171, 2, a circumstance mistaken 
and false will hot frustrate the grant of particulais sufficiently 
once ascertained. But here the words first used are general 
words, not descriptive of particular things ; and^ according 
to Lord Ilardmcke, in Gascoigne v. Barker, 3 Atk. 9, 
** where a inan does not make a certain definitive descrip- 
'* tion,'it is very difficult for courts of justice not to construe 
'* subsequent' restrictive words as explanatory of the forrtier.** 
And this distinction is to be found in Dyer, 50. b,, where 
llarteood the Attorney-General laid it down, That "if I 
release all the right which I have in fFfiite Acre, and 
name all the land in certain which I bought of such a 
man, and in truth I bought it of another; yet, becaose 
the land is certainly named at first, the release is good, 
notwithstanding tbe misrccital afterwards; but where it 
is made general, it is otherwise." As^ for instance, if 
it had U'en '^ all my land which 1 bought of such a man,^ 
liaving bought none of him; in that case there would have 
been no basts of cevtainty laid to have given eflect by refer- 
ence to the other words ; and they must, on that account, 
have been merely inoperative and void. The same doctrine 
is to be found in the Year-book, M, 2 £• 4. p, 39, and in 
Fit%. Ah. tit. Release, 1 1. The case ol the Vicars Choral of 
Litchfield v. Eyres, in Sir FFl Jone$, 4S5, was a grant of 
all the tithes belonging or appertaining to them as appro* 
priators of a certain parish, '' all which were lately in the 
*' «)ccnpalion oF one Margaret Peto, widtiw, deceased." 
And there it was holden that all tithes belonging io the rec- 
tory 
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torj passed^ though none, or only a part, had been Id the 1804. 
possession of Margaret Pcto. This case, according to the 
report of it in Cro. Car, 546, and 2 Roll. Abr. t2y pL S6, 
Kaa decided on the ground, as stated in RolU, '^ That these 
^' wofds were words of suggestion or affirmation, and not 
" of restriction or limitation, because the sentence was per- 
" feci before," and the words '* all which/' &c. commence 
a new sentence, and are not a part of the first or general sen- 
tence; and, as said in the report in Croke^ the word all so 
disjcHned cannot be a restriction, but an explanation. Bnt 
here there can be no question whatever but that the words 
'' being of the yearly rent of 4/. 10s. 8^cf. and compounded 
*' for,** are part of the general sentence : and where there 
is no di.^joining or division in the words or sense, but the 
whole is one entire sentence, the one part may well restrain 
the other. And the cases, cited by Mr. Walton for tite 
defendants, of G ascent v. Barker t 3 Jtk. 9, and Wilson v. 
Mouni, 3 Fts.jun. 191, fully shew that what is mereallegn^ 
tion may, if consistent, operate as a restriction. We are, 
therefore, upon these aathorities and considerations, of opi- 
nion that the words *^ and compounded" operate by way of 
restriction in the present case, and confine the surrender, in 
point of effect, to that description of copyholds tlien belong- 
ing to the surrenderor; and that the words '' yearly value of 
'* 4/. 10s. 8|d.," being referable to no actual amount of rents 
in this case, cannot qualify or impugn this restriction. 

As to the second question; it appears by the case that [ 83 } 
Lord Straffordj at the time of making his will, was seised 
of considerable freehold estates in the counties of York, 
Nottingham, Lincoln^, Middlestx^ and elsewhere in Great 
Britain, and that he was also seised of certain customary 
tenements in the manor ofWake/icldj in the county of York ; 
of some part of them in tail male, of other part in tail 
general, and in fee of the reversions, and of other customary 
lands in fee ; <Ji7?A besides these, that he was seised of some 
copyholds in Middlesex, which were such in the strictest 
sense of the word. These customary lands in Yorkshire are 
by the surrender, which it is insistied comprehended them, 
described as being holden of the lord of the manor of Wake* 
field \xj copy of court^roll; nod the lessor of the plaintiff 
himself has obtsiined a mandamus, from this Court to admit 

him 
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1801. liiiii to the lands for which this ejectment is bronghtt A^ 

j[y^ . scribing them as copyhold lands within the manor of fViake^^ 

Cmollt fields whereof Thomut Earl of Strafford died seised. It is 

^0BdMl ^\^ stated by the case, that the manor of Wakefield is an* 
wsavuM sad . - 

VvAs. cient demesne^ and that the customary tenements of the 

manor are demised and demiseable bj copy of conrt-roll of 
tlie said manor ; that they have always been called and re- 
puted copyholds ; but that none of the admittances state the 
tenants to hold, at the will of the lord. It appears also bjr 
the case, that in the reign of Jamts l. certain proceedings 
were had in the duchy court of Lancaster, in which the mat* 
ters in dispute were» whetlier the fines payable to the lord 
were fines arbitrary or not ; and whether the grants which 
some of the tenants had obtained of the waste were yalid : 
and that in all these proceedings the estates of the tenants were 
considered as copyhold 'tenements, demised and demtseable 
by cop] of court-roll, according to the custom of the pnai or* 
(] 8f ] lo addition to this, it does not appear that Lord Strafford 
had any other lands in Yorkshire holden by copy of court rolK 
Lord Strafford being thus'circumstaivced with respect to His 
property, the question before us is. What did he mean to pass 
by that part of his will in which he speaks of his freehold 
lands, tenements, and hereditaments i In the course of the ar* 
gumeut it could not be contended, if Lord Straffordhvid been 
seised of what the counsel for the lessor of the plaintiff alio v 
lo be copyhold lands which had lain in Yorkshirty that the 
devise would have comprehended them under the denomina- 
tion of freehold. And in order to get rid of the effect of 
that word/reekoU, which applies to his lands in Yorktkire, 
as well as to those in the other enumerated counties, it has 
been insisted that the premisses in question are property of 
that description of freeholds which are called Custpmarj 
Freeholds. And many cases and autliorities have been cited 
to shew that customary tenants, who do not hold at the will 
of the lord, are not copyholders, but freeholders. But with- 
out going into the learning respecting tenants in ancient 
demesne, and other tenanu who hold by copy of coort-roU» 
according to the custom of the manorf thoitgli not at the will 
ofthel6rd (the whole of which is collected by Mr. Justice 
Blacksiofi.e in his Considerations on Copyholders} we thinks 
upon this occasion, as the costomary lands iu question are 
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demiseable by copy of court-roll, have always been called 1804- 
and reputed copyhold, and that such of ihem as the testatot. « _ ^ 
hioiself surrendered to the use of his will, were described by Conollt 
him expressly as holden by copy of court-roll, that he can* ^ agaimt 
not be nhdejcstood as having intended to pass them under Vyib, 
the description of freehold lands. In disposing of their 
property, testators usually advert to the known and ordinary 
circumstances attending it, and adopt the appellations by [ ^ U 
which it is generally and more familiarly distinguished; and 
cannot be supposed to regard or consider those equivocal or 
less obvious qualities of their estates, about the effect of 
which profound lawyers and legal antiquaries might enter* 
tain controversies (a). The distinction between estates 
which may be immediately transferred from man to man by 
deeds and instruments executed merely between the parties 
themselves^ and those estates, the titles to winch are evi'* 
denced by copies of the roils of the courts baron of different 
manors, is familiar even to men the least acquainted with the 
rules cTF property : but the distinction, and still more the 
effect of the distinction, between tenants by copy of court* 
roll "at the will of the lord," according " to the custom of ^ 
** the manor," and tenants by copy of court-roll, simply 
according to such custom, as determining the one to have a 
freehold interest, and the other not, is a distinction not at all 
likely to occur to persons in general when disposing of their 
property ; or to be adopted, by them if it did occur. If Lord 
Straffordf having made due surrenders to the use of his will, 
had devised all his copyhold estates iu Yorkshire, there could 
be DO .question made but that those estates which are now 
contended to be freehold woul^ have eflfectually passed under 
the above description, i. e* as copyhold. If the language of 
this will is attended to, it will be fou4id that where the tes- 
tator meant- to pass or charge his estates without any regard 
to their quality or tenure, he has used words whic h, in their 
generality, would comprehend all, without adding others 
which might, by construction, operate to narrow or restraUi 
their meaning. In the introduction to his will he speaks of 
his worldly estate : a mgsf comprehensive term, extending to 
property of every description. To his wife he devises an 

(a) Fide Willes' Rep. 354. 
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1804. annuity out of all his real estate, in lieu of her dower or 
thirds at common law, which she mightothcrwise claim out 
of any part of his real estate which he had been, or should, 
or might be seised of during their intermarriage : words of 
measured extent and caution, peculiarly fitted for the pur- 
pose he had in view. To )his mother he gives an annuity 
out of all his real and personal estate, in lieu of her jointure, 
dower, or thirds at commoalaw, and all other demands out 
of the real and personal estate of her 'late husband. After 
which comes the devise upon which the question arises, in 
which the testator no longer uses expressions of a generality 
calculated to carry all his lands in the enumerated counties, 
but only those whic;h are freehold ; accompanied by a devise 
by name of two copyhold messuages in Twickenham; 
marking thereby a knowledge, on his part, that in order to 
pass those copyholds, at least the words he had used before 
were insufficient. The remaining part of the will furnishes 
no argument of intent to be drawn from the use of any par- 
ticular expressions until we come to the residuary clause ; 
which the counsel for the lessor of the plaintiff contends to 
have furnished an argument in his favour, fiom the circum- 
stance of these customary lands being undevised until after 
failure of the issue of his son Lord Wentworth^ and of his. Lord 
Strafford'uy own body, unless they are conipiehended under 
the description of freeliold lands ;• which, it is said, he never 
could have intended from the introduction to his will, where 
he professes an intent to dispose of all his worldly estate. 
But in answer to this it has been justly said, that there will 
be no intestacy if the heir at law, according to the case of 
Walter v. Drew, in Comym' Reports^ took an estate tail by 
r 86 ] implication. And it would be carrying the effect of inlro- 
ductory words much further than has been hitherto done, if 
tliey should be so construed ; for though they have been 
holden to ascertain tlie extent of an estate in lands unques- 
tionably devised, we are not aware of, any case which has 
decided that such introductory words will alter the obvious 
and natural construction to be put on words used by a testa- 
lor, which of themselves admit of no doubt, unless indeed 
the context should necessarily and absolutely require such 
sense to be put upon them ; which is not the case in the pre- 
sent instance. But this residuary clause furnishes, from the 

penniog 
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penning of it, an additional argument, that the testator's in- liB04. 

tent was confined to what were^ according to common under* ^ 

standings freehold lands: for after, in certain events specified Cowo/lV' 

in that clause, devising all his said manors, lands, and here- against] 

diuments in the countibs oi Lincoln and Nottingham to his ^*Vm,*^ 

three daughters Jtntu, Lucy, and tiarriot, he devises all 

Other his manors, messuages, lands, tenements, and heredita- . 

ments whatsoever, either frt?ehoId or copyhold, (except those 

in the counties of Vork, Lincoln, and Nottingham, which he 

had before devised) to his three daughters ; again marking 

the distinction between freehold and copyhold estates^ and 

shewing that where he meant to pass copyhold, he felt it 

necessary so to describe il. Upon the whole, therefore, we 

are of opinion that no sufficient argument arises, cither from 

the introductory words,. or from any other part of the will, 

which will warrant us in annexing to the word freehold, as 

It occurs in the devise in question, any other meaning than 

that Which, in «he ordinaj-y understanding of a commoit 

teatatofi it would naturally and obviously bear; and still lesd 

so in thb case of a testator cbnusant, as this testator appears 

to hav^b^?en, of the proper nature, quality, and denomination 

of the different species of property he professes to dispose of f 57 1 

by his will. For these reasons we are of opinion that the 

defendants are entitled to judgmetit. 

Postea to the DefendantSi 



Doe, on the several Demises of Stevens and Pain, jrrio^ 

against Swelling and Others. ^rru 47th. 

JN ejectment to recover certain premisses in Bramiey and 

fFotierJi, in the county of Surrey, tried before Lord E : ^" cSS 

;; ««|«»y «tate. I give and bequeath to M. M. ... Also. I give'andSqL«J[ 
r.r *i^* .V-r. e^'.^h .pecuniary beque.ts to several others m the same form 

•• andf /tr L^ ' fTu"^ '"'*'"~*^ '"/'": '"'^ «• *• «•«» Ws wife all n.^ 
lands, &c. in B.; also, all my messuages, &c. in W.j also, allroycood* Xhattcis 

•« * ,V A "^ ."P'"^" '• 1'*°' ?i'''J'" »" '^' P=y'"*='« "'"«'>"' '» thf aforesaid lega! 
c.el. And I nominate the said O. S. to be sole executor : whom I charee With the 
' payment of my debts, legaties, and fune. alexpcnces," «:',:. Held t half O S and 
h V w,fe ,00k a fee . the real estate devised to them, by reason of tht words «« hav1"e 
«,^e«%"lK*^"' P,*"**!" "ir '*'''*'•" *^- *'''<^»' ^»"'^ P"*"*! .har7e on them S 
»''h '«°h char"^ '' '*' ""*' '' P*"°«»ty.. •» <1"««<1 in one entire sen^hc ", tog«ha 

^ 2 Elknhorough, 
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1804. Ellfnborough, C. 3, at the last assizes for that county, a vefi . 
p„g <j, diet was taken for the plaintiff^ subject to the opinion of the 
SxtvEifs Court on this case. 

*iiTLLi!fc. Sarah Dabner, late of Wontnh in ifie county of Surrey, 

Widow, deceased, being seised in fee (amongst other things) 
of the premisses iiv question, by her will, dated the 2Tlh of 
Jufif 1785, duly executed and attested, devised as follows: 
'* Concerning my worldly estate, 1 give and dispose thereof 
'• as f(»ll(iW9, (viz A I give and bequeath unto Michael March 
" of, Sir. Is. : also 1 give and bequeath unto his wife ^nm 
" March, 2s ; also I give and bequeath unto Elituieth Ste^ . 
** Tens of, &c, bi)L (with other bequests in th^same f >rm of 

•** wbii^-;) All which said sums to be respectively paid iti 
" 12 months after my decease. Also, 1 give ^nd bequeath 

'*^ unto George, Elizabeth, nud^arah, son and daughters of 
*• the above-named George Stevens^ 10/. each, to be paid 
'• unto them when they shall respectively arrive' at the age 
[ 88 ] '< of 21 years; and if either'of t)»em die before 21, their 
'* share to be paid to tlie survivor. Also, I give and be- 
'* queath unto George Snelling of Bramley, in the said 

'** county, cordvvarner, all that my messuage or tenetnent, 
** malt-house, garden, land, and premisses situate in the pa- 
** rish of I'Vingrovey in the county of Bu(*ks; Also, I give 
** and bequeath unto the said George Spellivgstnd Sarah his 
" wife; all that my messuage or tenement, farm, lands, and 
** premisses, situate in Bramley aforesaid : also, all that my 
** tn» ssuivge or tenement, garden, and premisses situate in 
** WonoiA a foresaid, and now in my own occupation : abo^ 
- " ail and singular my goods, chattel, lights, credits, ready 
*^ money, and personal estcite of what nature and kind so- 
** ever, as i sholi die seised and possessed of, interested in^ or 
** entitled untp/^'after having thereout first paid and dis- 
'* charged all my just debts and funeral expences: also sub- 
** ject to the payment thereout all the aforesaid legacies. 
*' And [ nominate, consiituie, and appoint the sail George 

. <* Sntlliftg to he sole executor of this my la-.t vvill and testa- 

.** ment, whom I charge with the pay.neut of all. my jiist 
*^ debts, legacies, and funeral expeuces." 

The lessors of the plaintiiT are heirs in coparcenary to 
5flrflA'Dai'wer the testatrix. The defendant, George Snel^* 
lingj is the infant son and heir at law of George Snelling ilie 
devisee, who survived Sarah bis wife, and died in possession 

of 



r 



IK THE FOBTY-FOURTH YuAR OF GEORGE If I. Bd 

« 

of the premisses in question in jfifftruaiy 1 803. Tlie oilier l-804# ' 
defendants are tenants in possession of the premisbes. The ^ ^ 
question for the opinion of the Court was, Whether the Stevens 
PJaintiflF were entitled to recover? S ^el'^nc 

Lazces for the plaintiiF. There being no words of limitii- • 
tion or inheritance annexed to the several fie vises to George 
Snellingj and to him and his wife, no more than an estate f«>r 
life or lives, passed by the express words of the will- But it [ gg •]' 
will be said that the subsequent cimrue on George SneliiN^ 
to pay the debts and le^^acies will carry the fee. That 
would be so, if it were a charjie on him in respect of th« 
realty before devised to him, according to the authorities, io 
order to enable him, if neccssnry, to sell, aiul c<rry int^ 
effect the purposes of the will. But a char^^e for the pay^ 
ment of debts must always be construed uith relVrence to 
the rules of law for the payment of debts, which the testator 
must be taken to have had in contemplation, if he have liot 
otherwise expressed himself VVhere the charge, therefore/ 
is ID general, terms upon one who is named exec^utor, and to 
whom especially the personal estate is immediately before 
bequeathed, it must be presumed that the payment was in^ 
tended by the testator to be made ouiof that fund which the 
law fir*t appropriates to the payment of debts. Jt, was-sp 
considered by Grose J. in Denrt d^ Moor v. AftUor (a^, 
where a bequest of the residue of lands and goods iiftcr pay,- 
ment of debt,^8cc. was holden not to carry a fee. So ii w^g 
also ruled in Dickins v. Marshal {b), Canning v. Canning (c), 
and Mtrson v. lilackmore ((/). In the latter, the JMastcr of 
the Rolls laid stress on the charge not being ut al) events on 
the really, but only conditionally in case the peisoualty was 
not suiEcient. This is distin;;uisliable from jDot.d. PaUntr 
^* Richards (e)» which was a devise of the residue of lands , 
and goods, ihe testator's legacies and funeral ^xpences being 
tfurtout paid. For there, the whole was one continu^^d de- 
vise, in (fte unbroken sentence ; and it could pot be taken to 
refer more to the personalty 'than the realty; biii i\\e word 
thtreout necessarily over-rode both species of property. But 
here the realty is ^rst devised in one complete sentence ;,aod [ ^ 3 

(«) 5 Term Rep. 564. (*) Cro. Eliz. 330. (cj'Mos. 440. 

(^).2 Atk. 341. (c) 3 Term Rep. 356. 

F 3 then 
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1801. then the personally, beginning with the disjoining word 
also, with which the testator bad before commenced every 
separate bequest ; and then also occurs again in the clause 
subjecting the property to the payment thereout of the lega- 
cies. And then George Snelling is by a substantive clausie 
f^ppointed sole exei^cutor ; in which character only the charge 
ijp6n him of the payixient of d^bt attaches; which must 
therefore be meant out of the personalty. So in Hopewell v. 
^ckland (fl)^ where the devise was, *^ hern, I devise my ma- 
>'* nor of B. to A* and his heirs. Iteniy I devise all my 
*' lands, 8cc. to the said A. Item, I devise all my goods and 
** ch atels, and whatever else I have not before disposed of, 
f' to the said -4., he paying my debts and legacies;** and >/• 
was m^de executor, Trevor, C. J. said, that " It^m X^iXS a 
*' vsual word in a will, to introduce new distinct matter: 
^* therefore a clause thus introduced is not influenced by, 
^' nor to influence a precedent or subsequent sen tehee, unless 
'^ it be of itself imperfect and insensible without i*eference : 
V and therefore not here, where both clauses are perfect and 
^' sensible. But by reason of the concluding sentence de- 
^' vising what was not before disposed of, he held that A. 
'* took a fee." So in Doe v. Holrftes (i), where the devise was 
of " mj' house and furniture to A., whom I make ejcecutrix, 
she paying all my debts and legacies ;*' which was deemed to 
carry the fee. Lord Kenyon laid stress on the circumstance 
XhKXXht personalty was separately given to A. by the next 
clause in. the will, viz. '' I likewise leave to A, all the rest of 
'' my personal estate." It is also material, in this ce^se, that 
the charge is not upon the same persons who take the realty : 
for the charge' is upon George Snelling alone, in the same 
^ 91 3 clause in which he is appointed executot ; but the realty was 
given to George Snelling and his wife; and though it be 
there given them •'' after having thereout first paid the 
** debts," &c., yet that refers to the personal estate which i^ 
given bj'the same clause; and the subsequent direction that 
the debts, 8cc; shall be paid by George Snelling the executor, 
^hews in wh^it character the charge was first imposed^ and 
put of what fund it was to be satisfied^ "'' ' 
j^osonquct, contr^, was stopped by the Court* 



(a) Salk. j^^9, 



{I) 8 Term Rep. ^ 
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. Lord Ellbnborouoh, C. J. The question is, Whether 1804. 

George Snelling and his wife, the devisees, took the tee, or r^^^ 

only an estate for life in the lands niid preaiisses in Bramlcy Stevens 

and TFonershf The testatrix^ after giving several pecuniary against 

legacies, first disposes of her messuage, &c. in the parish of 

Wingrove, which she devises to George Snelling ix\one.< And 

that may probabl^y be contended to pass only a life estate to 

him, -if any question should arise upon it. Then she devises 

to George Snelling and his wife the premisses in Bramleyt 

also the premisses in PFonersh: those two estates, it is to be 

observed, are disposed of in the same continuing and entire 

sentence ; for the words '^ I give and bequeath,'* are not 

repeated, and must necessarily therefore extend to tiie sub* 

sequent part of the sentence^ in ordei to make it intelligible. 

The sentence then goes on, ''also all and singular my goods^ 

'^ chattels, &c. and personal estate, of v^hat nature and kind 

'^ soever, as I shall die seised and possessed of," &c. Here 

again the continuity of the sentence is evinced ; for having 

first devised the realty and then the personalty, the word 

seised appears to have been used as applicable to tlie realty^ ' 

and possessed as applicable to the personalty. And then 

the sentence, after disposing of both species of property, [ W ] 

concludes thus: <' afterjiaving thereout first paid and dis^ 

charged all my just debts and funeral expences; also 

subject to the payment thereout^ (repeatins; again the 

word thereout) ^' all the aforesaid legacies.** The question 

then in. Whether the fee be not given by necessary implica* 

tion firom these concluding words, which impose a charge 

upon the devisees of the payment of debts, legacies, and 

funeral expences, which a less quantum of estate might not 

be sufficient to satisfy ? I take the rule to have been laid 

down by Lord Keni/on, m*Doc v. Mellor, and Doe v. 

Holmes. The question has always been. Whether the charge 

is to be paid only out of the rents and profits of the estate^ 

or whether it is to be paid by the devisee at all events? 

Where debts or annuities-are to be paid by the devisee at all 

events out of the estate in his hands, the devisee must take 

& fee; otherwise the charge might be greater than the estate 

devised* and he would be a loser. For if be only took an 

estate for life, the debts, &c.' might be payabe before the 

xents became due^ and be might not live Ijng enough to 

F 4 reimburse 
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1804. reimburse liimself. But where the charge is only payable 

l^^g ^ out of the rents and profits, there the devisee cannot be a 
Stevens loser, as he cannot be chargeetbte with more than he has 

againat deceived. The distinction therefore turns on this; Whether 
the charge be On the person of the devieee, or only on the 
property devised ? Nowhere the estate is devised to the 
devisees, with a direction thereout to pay debts and funeral 
expences. That brings the question to the grammatical con* 
struction of the sentence, '* after having thereout first 
^' paid and discharged all my just debts and funeral exT 
^^ pences: also subject to the payment thereout' all the 
*^ aforesaid legacies.'* The payment thereout is to be made 
by the devisees; and the word ^' thereout/' means out of the 

r W J property before giveti to the devisees, ^hat then was the 
property before given? All at least which was before in* 
eluded in the same sentence. And in order tomajce itsense^ 
we must read it as one entire sentence, beginning at the 
words *^ also, I give and bequeath unto the sakl George 
** Shelling, and Sarah his wife/* &c. ; for the words ** I 
^* give and bequeath" occur only once. If then the sen- 
tence include the real as welt as personal property, and the 
debts are to be thereout paid by the devisees, it diiTers this 
from the case of Doe v, Melior (a), and that class of cases 
wheie the land is devised only after payment of debts: for 
there the thing itself is .not given to the deviset till after 
those charges have b^eh first satisfied. But where the de*t 
visee i«< to pay the charge out of the land, he must first take 
the interest iu the land. This brings the case wit4>in that qf 
Doe V. Ifk'hards (b) ; the doctrme and principle of which is 
right, though perhaps the words to which it wa9 applied will 
hardly sustain the ap|)]icanon, as was considered by many 

* of th^ Judges on the decision of the case of Moor w Melior 

(c) in the House of Lords. That ^as a devise of lands, 
" his legttties and funeral expences being thereout paid :'* 
and those words were holden to carry the fee, being con- 
sidered the sam^ as if the devisor had said *^ being by him 
" (the fievisee) thereput paid/* And if those words had 
been added, the application of the docj/ine would unque9* 

(tf) T crmRep. 558, and 1 Bos. & Pull. 24^. 
• (Jf) 3 Term Rep. 356. (r) ? Bos, ^ Pall, a^*, 

tionabl7 
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tionably have been rights The doctrine, however, has been ^^^' 
long established. In Mehon v. B/flcAwpr€,. the Master of Doid. 
the Rolls says, that ^' where a gross sum is to be paid out of Stevbk« 

111 ex. flg/llW^I 

'* the lands, to be sure it gives a fee to the devisee of tnos^ Smblli^tc. 
'^ lands," In Doe v. Holmes (a) the devisor gave his house 
and furniture to one whom he made executrix, *' she pay- C ^^ 3 
'* ing all his debts and legacies/* Lord Kenyan said that 
the devisee was bound to pay the debts and legacies at all 
eventSi and the charge was thrown on her in respect of the 
real estate. The sentence here is not framed ?is in Hopewell 
Y* Ackland (b)f There each sentence beginning " //ciw, / 
*' devise" &c, was complete and distinct in itself; and the 
words*' he paying my debts and legacies," included- under 
the last item, was more disjoiatcd from the preceding itema 
than in this case, where it is all coupled together, with the 
devise qf the realty, in one sentence. Then the only re- 
maining question is. Whether the subsequent appointment 
of George SneUing to be sole executor, and cljarging him* 
with the payment of all the debts, legacies, and funeial ev 
peaces, <:an make any difference, the devise of the land 
having been before miide to him ^nd his wif^ with the same 
charges upon fhetn? I cannot consider these words as im* 
porting that he should do more than the law would have 
required of him if the wofd^ had. not been added. And 
upon the whole, I Qm clear that the debts, Sec. were per* 
lonal pbarg^9 upon the devisees in respect of the property 
devised to them, and that they must take an estate commen- 
surate with the charges, which ihey cannot be certainly 
ascertained of without takmg a fee m the lands. 

Grose, J. The word thereout imposes a duty on the 
devisees to pay the debts and legacies thrown on them in 
respect of the property out of which they were required to 
pay them. I doubt whether by the word aUo the testator 
did not mean and. The sentence would then read fh^8 
lafter giving the estate in Buckingharnshife to George Snell" 
i;igf alone): '* Also I give and bequeath unto the said G. S^ 
^ and Sarah bis wife, all that my messuage, &c. in Bramleyy [ W J 
*^ and {xiict also) all that my messuage, &c. in fVonersh, tLCm 
^^ and {vice also) all and singular my goods and chattels, &c« 



(a) jf Term.Rcp. |. (*) Salk. 139, 
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1B04. " after having thereout first paid my just debts/' &c. It 
would then be read as one plain sentence^ by which the 
realty and [>er&oQaUy would be devised^ the derisees paying 
thereout the testator's debts, 8cr. ; and therefore, according 
to cases well known, the devisees would be bound to pay 
the debtQ out of the real as well as the personal property; 
and both descriptions of proper^ haying been given to the 
husband and wife, the testator, in directing that his debts 
should be thereout paid, must have meant that they should 
pay them out of both ttiose descriptions. As to the appoint- 
ment of the husband alone to be executor, and charging 
him again with the payment of the debts, &c. nothing can 
he collected from thence to shew a different intent io the 
devisor. The interest was given to both husband and wife ; 
and a3 the husband would take an interest in the property 
given to his wife, and he was probably regarded as the 
person who would take on himself the active duty, it was 
natural to impose on him the burthen of the executorship, 
and the payment in fact of the seveial charges. But it is 
clear that the realty was meant to be charged as well as the 
personalty. Then saying that the devisees took a fee in 
respect of such charge, is, I believe, giving effect to the 
real intention of the testatri^i; for where an estate is given 
to a party without limning it for his Kfe, or other definite 
period, it fs pretty generally .considered, by persons not ac- 
quainted with the rules of law, that the whole interest of the 
testator passes; and here we do find words in the will which 
may carry that intention into effect consistently with law. 

r 9G 3 LAWKbNCE, J. The dibtinciion which runs through the 

cases seems to be this : Ttiat if an estate in land be given softer 
payment of debts or legacies, it is of no consequence for 
this purpose whether the devisee take the estate for life or 
in fee;, for the land will be charged into whatever hands it 
may pass, and the purposes of the de\isor will equally be 
answered. But where an indefinite estate is given to a per- 
son in lands, and that person is charged with the payment 
*f>f debts or legacies, he mtist take a fee; for otherwise^ if 
he take only for life, and pay the charges, and die soon 
after, he may be a loser; which the devisor could never 
have intended. It is the same thing if such indefinite estate 
be given to oat, and the debts are to be paid oat of the 

estate 
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estate given to the devisee, lie must there also take the fee; 1804. 
for otherwise the estate may not be sufBcient to pay the n^7~d 
debts. This was established in the case of Doe v. Richards^ Stevehs 
where Lord Ktnyon relied on the words '* my legacies and af^nintt 
^ funeral expences being thereout paid," as giving a fee; 
assigning this reason : ** for the fund which is to answer those 
*' demands^ ought to be as ample as possible.^' And ai^^ain, 
in Goodright d. Baker v. Stacker (a), where one deviled to 
his grandson J*. B. a dwelling-house, " paj'ing yearly out 
^ of the said dwelKng-house 15s, to his grand-daughter 
** A^ Hm ;** there the words '' paying yearly out of the said 
'^ dwelling-house/' &c. were deemed to carry the Tec, be- 
cause the annuity to A. H. might continue longer than the 
life of the devisee. Then tlip question is. Whether the debts 
and legacies here be not payable out of the real estate devised 
to George Snclling and his wife ? It is cootcnded, that they 
^re otily payable out of the personal estate, upon the autho- 
rity oF the c^^se of Hopewell v. Ackland. But there the 
$everal clevises of the real and personal estate were distinct t ^^ 3 
and indepiendenti Here the words carrying the personal 
estate do not constitute by themselves a perfect sentence i 
tbey Require a verb: And therefore to make them intelligible 
they tausi be lead altogether as one sentence, with the 
antecedent branch which has the verb, ^^ also I give/' &c. 
Therefore I agree with my brother Grose in thirtking that. 
also, at the coalmen cement of the bequest of the personalty 
means no more ihAn and.' Then for the meaning of the 
word thereout (*' after having thereout first paid,** &c. and 
*^ also subject to the payment thereout^** &c.) we mu^t look 
to the ivhole of the antecedent part of the sentence, and 
that referft to the real as well as the personal estate given. 
Bat it is said, that at the conclusion of the will, George 
Snelling only is charged with payment of the debts and lega- 
cies; but that i^only what the law would have implied, so far 
Qs respects the personalty from his character of executor; 
and the express mention of it cannot have the effect of 
altering tiie estate which was before given him. The real 
and personal estate had been before given to him and his 
wife hy a distinct clause, charged with the payment of debts 
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1804, and legacies out of it. The husband then was made, as it 
were, what is called (and was not uiicoiiirr.on in old wills) 
a supervisor of the will, to see those things clone which were 
before charged on the estate given to him nnd his wife. A 
question might indeed be raised, W hciher he did not take a 
fee in the whole, as weM in that estate which was given to hioi 
alone in another clause, as in that whrch was~<:i\en to bim 
and his "wife jointly. If he, alone were personally charged 
with the pByment of debts jrnd legacies m resp'ct of every 
thing before given to him ? but 1 do nnt give any opinion oa 
that point; it is enough in this case to say, ti^it he and Lis 
r 93 "J wife took a fee in the lands in question, wUicli were liable 
in his and his wife's bands for the paj menf ol (be debts and 
legacies. 

Lb Blanc, J. According to all the determinations, jhe 
que8lion,Whe!her the devisee take the fee or not in respect of 
chargesT? mu«!it depend on this, whether At- f^frsom/Z/y, or the 
estate given td him, be charged with tl* payment of di hts? 
or whether the estate be given ofitr payihent of debts? 

* If the devisee be personally charged with the payment of 

debts, or if the drh.s be charged on the quantum of estate 
given to the devisee, he must take the fee; oihtrwlse, if he 
only take for life, he may be a loser, oi the estate may be 
insu^cient. Here the^devise of the estates in question, and 
also of the personalty,* is all tbntained in the same clause; 
for the words *^ J give nndbt^ueath^ ar^ not repeated be- 
fore that branch of it di>posiu^ of the peteonalty ; and then 
the clause concludes with c\\i\r^\T\^ the tieristn vi\\\\ p;*y- 
ment thereout of ih^ debts and lesac ies. The words ar^, 
'' after having thereout first paid," &c. Those words ar.e 
stronger than the words ** my leuacies, 8cc. h^ing there 
out paid," which occurred in Doe v. Richardt («). For 
''after havihgy' &c. means "after they .shall have there- 
out paid,'* &c. nauiely, G. Stteiting nnd his wife, to whom 
the property was given. The df bts, &c. theret(»re becime 
a personal charge u|>on the devisee^, who were required 
to pay them out of the propeity devised to them. And what 
that property was can only be ascertained by referring back 
to the beginning of the sentence, wliere the testatrix uses 
the words " l^ive and bequeath,'' without which the sen- 
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Icnce cannot be perfected. The last clause is then rcsorltfd 1904. 
to, in order U> shew that the testatrix only meant to charge i)^7d. 
G. SmeZ/iag the Jmsband, in respect ot the perjsonalty, as STE¥E!f» 
executor. But according to my construction, she had before $^^^q^ 
specifically charged the devisees of thel real property in 
question with the payment of debts and legacies, and they 
were tlierefaie cirargeahie in respect of it, if the personalty 
bad not t>een found suAioient. In order to make the latter 
p.irt of the will consistent with the former, it must be takea 
a!» a direction to her executor to see those things done which 
ihe bad before directed to be done. As well, therefore, on the 
authority of the cases referred to, as also on ihsit of Baddeley 
\.L(ppingwe/l(a)j I think that the devisees took a fee. la 
the latter case the devise was to S. B. she " paying there- 
out 406. a year to her sister E. J5." This was considered 
as a devise of an annuity of 403. a year, to be paid by the 
devisee to the sister for life, and that it carried the fee to 
the devisee, who was charged with that annuity. 

^ Fostea to the Defendants (J). 

« 

(«) 3 Burr. 153 j. (&) Vide Goodtitle v. Maddcrn, 4 Fast, 496. 



Baring and Others against The Royal Exchange Friday, 

Assurance Company. ^^^ *^** 

T'HI S was an action ?igainst the underwriters on a policy where a fo. 

of assurance for 50001. on c^oods ; being one half, of the rcignCcurtof 

. J « I J I ATI IPnzc profcss- 

cargo, warranted American property, on board the •ijosawwa, cs to condemn 

warranted aniJmcHcan ship, from Surinani io London^ Itot- a ship and car- 
tcrdam^ Amsterdam, ox Hamburgh, with liberty to touch at froundofaii 
Guermey, or one port in the Channel. The policy was ef- infraction of 
fecied by the plaintiffs, as agents of N. Sargent, in whom {[c*inj prop"^- 

^ ly document- 

ed, &c.ai required by the treaty, between the captors and captured, such sentence 
is conclusive in our courts against a warranty of neutrality of such ship i»»d cargo in 
an action upon a policy of insurance against the underwriter, aUhongh inferences 
were drawn in such sentence from ex parte ordinances in aid of the conclusion ov^^Hf*^ 
infraction of treaty. *[ 100 J 
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tti6 interest was averisd to be, at a premiam of ien ^ii 
per ctmt. The declaration averred a loss by capture ; aod 
the defendants pleaded the general issue. At the trial be- 
fore Lord EUfntforought C. J. at Guildhall, the jury found 
a verdict for the plaintiflTs for 50001. subject to die opinioa 
of the Court upon the following case : 

On the 7th of September. 1796, the Rbsdnnd, no Jlmeri- 
can Mp, sailed from Surinam on the voyage insured^ with 
her cargo, the property of N. Sargeni, who wad admitted to 
be an j/merican, unless the FrOuh sentences of bondemna* 
tion hereinafter stated^ preclude the plaintiffs from proving 
Jiim such. Ou the S2d of October 1796 she was i^nptured by 
a French privateer, and carried iiito Ro^hfiUt. At that place 
proceedings were instituted against the ship a;nd cargo before 
the Tribunal of Con^merce; which adjudged both to be re- 
stored to the owners. But on appeal by the Captor, the 
Court of Appeal reversed the former sentence^ and con- 
demned the ship and cargo. [Here .w4s introduced the 
French sentence, which began with an exordium on the do- 
ty of neutrals to submit themselves to the maritime laws, and 
referring to the French ordinances of i704^ 1744, and VHtSi 
and declaring that their authority was recognised by the lanr 
of the l4ih of February 17g3j and the arret of the Directory 
of the Executive Power of the IStli t^entose; after which the 
sentence proceeded as follows:] '' Considering that the treaty 
between France and the United States, of the 6th February 
1778, contains no clause contrary to the foregoing ordinances, 
and thatihey are of course binding on both the Americans 
and other nations; considering that J. P. captain of the 
Rosanna, has not produced a list of the crew, signed by the 
marine officers of the port of New York, from whence he 
sailed : considering that it is not possible to give credit to 
what he has said. That in his country there is no public ofS- 
cer appointed to certify tbe lists of crews,— since in the treaty 
of 1778, between France^ and the AmericanSy mention is 
made of marine officers, to whom captains o( American 
ships are bound to transmit the lists of their crews, atid to 
fulfil such other formaliiies as are inserted in the 25th arti- 
cle of the said treaty : considering it possible to admit that 
the ordinance of the <20ih of July, 1778,. and the preceding 

ones, could not be opposed to the Americans, under pretence 

that 
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that the regolations therein contained had not been recog«* 
oized in the aforesaid treaty, it is at least indisputable that 
tbey ought to fulfil the obligations which this treaty pre- 
scribed to them ; and that by not doing so, they subject 
themielvefl to the penalty of confiscation. Now, by the 
25th articfe of the said treaty, it is agreed, in order to re- 
move and to prevent, on both sides, disseotions, in case 
either of the two parties should be engaged in a war, that 
the vessels belonging to the subjects or people of the other 
ally must be provided with sea-letters or passports, which 
shall express the name, the property, and the burden, at 
also the name and residence of the master of the vessel, in 
order that it may thereby appear tha^ she really belongs to 
the subjects of one of the two contracting parties ; which 
passport must be expedited according to the model annexed 
to the present treaty. The terms of this model, and the 
formalities to be observed by those who are bound to take 
them, are as follows : -* '^ The master of the ship shall 
transmit to the. officers of rnqrioe a list, signed and attested 
by witnesses, containing the names and surnames, places of 
nativity and • of abode, of the persons who compose the 
crew of his ship, and of all those who shall embark there- 
io, &c. (It then negatived that the captain had transtnitted 
the list or roll of the persons who composed his crew to the 
marine-ofllicers of Ntw York, or caused it to be attested by 
witnesses ; which was an infringement of the treaty ) Con- 
sidering that it was necessary to stipulate these form&lifies, 
because they serve to prove whether the crew is composed 
of friends or enemies; and timt, in this point of view, so 
far from being contrary to the ordinances of 1704, 1744, and 
of 1778, they refer to and implicitly recognize them : con- 
sidering that it is not s ufBcicnt for the captain of the Ro* 
sanna to assert his having transmitted the list of his crew to 
the marine officers of iVeflP York: that he is not obliged to 
have a duplicate thereof; and that his passport is sufficient 
to prove his neutrality, without producing a duplicate of 
the list in question, attested and certified by the marine of- 
ficers, or by a certificlite signed by them; because if the 
bare production of his passport were sufficient to prove his 
having conformed to the law, the two nations would never 

have 
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1804* Iiave Made the ptitiing of the list of the crew into the hands 

J""" of public officers an express condition, &c«; and every 

and Others clause in a treaty ought to be carried into execution : con- 

agmnH sidering that the pretended list of the crew, produced by the 

fisLCBANGB captftin and Sargent^ is a nullity^ not being signed by any 

Anaraoce. person, nor attested by any witnesses ; and not being. drawn 

oQipan;. ^^ ^j^j^ ^^^ ^^ ^^^ formalities whicTi can give it credit or 

authenticity : considering that this pretended list of the 
crew was not transmitted to the marine officers at iVirar 
£ 103 j York, and that it could so little avail the captain and Sar^ 
gent in covering the fraud, whereby tHey have rendered 
themselves culpable; because the same list certifies^ that ef 
18 men who compose it, four^ were taken at. £i/ri nam and 
seven at Z/Oif Jon ; from whence it follows, that this crew 
was not found at New York with the approbation of the 
marine officers of thnt place ; and that being composed of 
more than one-third enemies, contrary to the express tenor 

. of the regulations pf 1704 and 1778, the capture of the ship 

Rosanna is just and lawful : considering that upon the sup« 

; • position that the captain bad lost, during his voyage, part 

or the whole of his crew, and that he had been obliged to 

« recruit it either at Surinam or IjOfulon, he ought at least, ^con-^ 

forpnably tu the iOth article of the regulations of 1704^ to 
prove, by a public act, the necessity he was^under of form- 
ing a new crew ; and not having done so, is acting contrary 
to law; and, consequently, that the capture of tliis ship is 
^ valid; considering, lastly, that although the captain prove 

that his vessel is American, -—that her cargo belongs to Sar^* 
gent, an American, and her supercago, that is not sni&ci- 
ent in the vyes of the law to restore his ship ; because he 
has not fulfilled the necessary formalities; because he has 
infringed op the IHh article of the ordinance of 1704, as well 
as the treaty in the month of February 1778, in not having 
the list of the crew drawn up with the prescribed formali- 
ties; and because the list of the crew is formed of men, 
more than one-third of whom are enemies to the French 
Republic' It then proceeded to reverse the sentence of 
the Court below ; " declaring the capture of the ship Ho* 
$anna good and valid." From this sentence there was an 
] appeal to the tribunal of cassation \ by which Couit the 

sentence 
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sentence pf condemnation was ultimately affirmed. It was 
idinitted, that the above three courts were proper prize«t . 
courts. The case then set out * the e5th and (27th articles of 
the treaty of 177S, betw^eh Jrherica and France^ and 
the form of the passport referred to in that treaty. 

The question for the opinion of the Court was. Whether 
tlie plaintiffs were'entitled to recover?. If the Court should 
be of that opinion, the verdict to stand ; but if the Court 
should be of opinion with the defendants, then the verdict 
to be entered for the defendants. 

Puller^ for the plaintiffs, said, that this case was brought 
furward by the defendants, in order to review the decision 
in Bird v. yippleton {a) '^ which he contended was directly 
in point with the plaintiffs. The French sentence of con« 
demnation in that case^ is not set out in the report, which 
only states generally that the decision proceeded entirely 
on the ground that some of the French ordinances had Deea 
violated: but in truth, there is the same reliance on the' 
French ordinances in the present case, as there was ther^^ 
mingled in both cases with references to the treaty between 
America and France : and there it was expressly holden 
that the warranty of neutrality, as an Jmerican, was not 
falsified 'by the sentence of ihe French Court condemning the 
ship for navigating without the documents required by the 
French ordinances ; although, in that case as well as here^ 
the sentence professed to decide against the neutrality of 
the ship for want of proper documents^ ^ 

Lord Ellenborough, C. J. (stopping the argument.) "-^ 
Does not this sentence of condemnation proceed specifically 
on the ground of infraction of treaty between America and 
France^ in the ship not having those documents with which^ 
in the judgment of the French Conrt^ the American was 
bound by treaty to be prorided ? I do not say that they 
have construed the treaty rightly. On the contrary, sup- 
pose them to have construed it ever so iniquitously ; yet, 
having competent jurisdiction to construe the treaty, and 
having professed to do so, we are bound by that comity of 
nations, wli^ch has always prevailed amongst civilized states. 
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to gUt credit to their adjudication, where the same question 
arisen here upon which a foreign Court has decided. After 
arguing for hours, we must come to the same conclu« 
sioQ at last, that the French Court has specifically con- 
demned the vessel for an infraction of treaty, which nega- 
tives the warranty of neutrality. Then having distinctly 
adjudged the vessel to be good prize upon, a ground within 
their jurisdiction, unless we deny their jurisdiction, we are 
bound to abide by that judgment. Wherever a case occurs 
of a condemnation by a foreign Court on the ground of ex 
parte ordinances only, without drawing inferences from them 
to shew an inhnction of treaty between the nation of the 
enptors and the captured, and referring the judgment of the 
Court to the breach of treaty, I shall be glad to hear the case 
argued. Whether such ordinances are to be considered as 
furnishing rules of presumption only against the neutrality^ 
or as positive laws in themselves, binding other nations pr<^ 
prio vfgortf 

G KOSB, J. The French Court have here decided upon the 
fact of neutrality, which they negative by their sentence. 

Lawrencb, J. If this case could raise the question. 
Whether a condemnation of a neutral ship specifically for 
the breach of French ordinances could negative a warranty 
r>{ her neutrality } I should wish to have it turned into a spe- 
cial verdict, in order to have that point decided by the der- 
nier resort. But no such question can b^ raised where the 
French Court have professed to decide on an infraction of 
treaty, however they may refer to their own ordinances in 
coming to that conclusion. In Bird v. JfpUton^ the Court 
(whether properly or not I will not now inquire) did not con- 
sider the sentence of condemnation there relied on as nega- 
tiving the warranty of neutrality ; for we have always said, 
that if the foreign Court have decided expressly on the ques- 
tion of neutralty, we should hold ouiselves bound 'by their 
decision. [After referring to ^rd v. Jppleton'] I do not 
say that the sentence in that case may. not have been misun- 
derstood by us; but we certaVnk decided it on^the ground 
that it was a condemnation proceeding solely on the Freneh 
ordinances. 

LeBlamc, J. It has been long settled that foreign 

Courts 
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Courts of Admiralty may decide npon the construction of IBM* 
treaties. And if they expressly condemn a priae for a breach ^jJ^TuTc 

of treaty, that is binding on our Courts where the sam# and Others 

(Question arises upon the propriety of that condemnation. Th^^k** I 

Park was to have argued for the defendants. £xchano< 

Pobtea lo the Defeadant8« Awuranoe 
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fioRDEXAVE against GiiEQOEr. ^^^oW 

HE first count of the declaration stated that the plaintiflT^ jn an action 
on the 5th of May, 1803, at, &c. was possessed of 1000/. onthccaicfbr 
stock 3 per cents, the said stock, together with other capital stock agreed 
slock of the planiiff, then standing in bis name in the books to be trans, 
of the Bank of England i and the phiiniiflbeing so possessed, ^^^^^ ^J^^ 
afterwards sold to the defendant the said 1000/, stock for averment that 
btiil. per cent., and then and there promised the defendant Jj^li J^aJj^y *]^ 
'' that be (the plaintiff) would transfer the said 1000/. stock willing to 
'' to the defendant in the said books qf the Bank, upon pay- JcqucstV"hc 
'^ ment by the. defendant of the said price for the same, defendant to 
** when the plaintiff should thereto be afterwards requested; J^^^j^' J^^,^. i^ 
'/ and in consideration of the premises, the defendant then he refuse!, 
" and there promised the plaintiff to accept the same stock, ^^'?^^J^ 
**' and pay for the same at the rate aforesaid, when the de- shewing an 
" fendaot should be thereunto afterwards requested." The actual tender 
plaintiff then averred ^' that he was ready and willing, and or that the* 
'* offered to transfer the said 1000/. stock to the defendant, plaintiff wait. 
" according to the form and effect of the said contract, upon on the day* 
'* payment by him pf the said price for the same^ and then when it was 
\* and there requested tJie defendant to accept the same Jh^^tThctrans. 
^' stock and pay the said price/' 8cc. ; yet the defendant ferwastobe 

would not, when so requested > or i\l any tifiie, accept the said ?? ,' ""^'l 

J I I -oil 111. the close of 

lOOOi. stock, oir pay tlie pricej &c. ; but tiien and at all times the transfer 

books, which 
^s the latest time when the transfer could be made. Semble, that in such an 
^tioa it is not necessary by the sut. 7 Geo. s, c. 8, ft. 6« for theplaintitf to shew 
tlat he transferred the stock to another at the next possible transfer day after default 
made by the original contractor, provided the stock were transferred before the 
sctioQ brought : though, if the plaintitf might have obtained more for the stock by 
ule on any intermediate day between the original default and the actual sale, that 
Will go ui reduction of the damages sustained by the plaintiff by such dgfault* 

9 omitted 
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im« omitted and reruted so to do, &c. ; by reason whereof the 
|>1aintiff was obliged to sell and transfer^ and has sold aod 
transferred the said 1000/. ttod^ (or a less price than that for 

OasGoar. which be had sold the same to the defendant, viz. at 64/. per 
cent.9 being the best price he could obtain for the same, to the 

*[ 108 3 plaiotiflTs damage of so much^ &c. At the trial at Guiidhail 
before Lord EUenboraugh, C. J. at the Sittings after Hilary 
Term last, the evidence, so far as it was material to raise the 
questions made, was. That the contract for the sale of the 
stock was made on the 5ih of Jftfy 180$, a little before IS 
o*clock at noon ; but there was no proof of any direct appli* 
cation made to the defendant to accept the stock on that day^ 
nor was it shewn that the plaintifT had waited till the closing 

^ of the transfer books at the Bank for the defendant to appear 

and accept tlie transfer of it. But a few days afterwards an 
offer was made of the stock, which was then refused to be 
accepted by the defendant, alleging that the contract had 
been made under an impression of the truth of certain pub* 
lie intelligence of peace, communicated to the Lord Muyorj 
which afterwards turned out to be a ft)rgery; in consequence 
of which a resolution bad been entered into by the members 
of the Stock Exchange, that all bargains made- on that day 
ahould be rescinded (a). And in consequence of the de* 
fendant*s refusal, the stock was afterwards sold at an inferior 
price on the i2th of Jlfay, there having been no intermediate 
rise of the funds between the 5th and the J21h. After a verdict 
for the plaintiff for the difference, two questions, which had 
been made at the trial, were again raised on a rule for setting 
aside the verdict; 1st, Whether it were not incumbent on 
the plaiutilT, in support of the allegations in his declaration, 
to prove either an actual tender of the stock and offer to 
transfer it on the 5th of Ma^j the day on which it was con* 
traded for f or that which was an equivalent in law, namely, 
that the plaintiff waited till the lus( moment of the day when 
the transfer books at the Bank were closed, ready to have 
f 109 ] made the transfer, if any person had been present on the part 
of the defendant to have accepted it ? Cd!y, Whether, in 
order to entitle the plaintiff to recover, it were not necessary 
for him by the stat. 7 Geo, 2, c. 8, to shew an actual trans« 

Ca) Fide the case of Hcckscher «. Gregory, 4 East, 6o8. 

fer 
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fer to some other on the next transfer day (^vhieb W9A \h^ XV>i* 
6ib)? and whether a transfer on the l2ih were sufficient, not ^^^ '\^ 
baving been made as soon as it might l With respect to this i^miii 
last question^ ^ *«<^^* ^» 

The Cuart reserved it for future consideration, when it 
might be put in a more solemn course of investigation in the 
shape ot a special verdict, or upon a kill of exceptions. But 
the majority of the Judges were inclined to consider, tbHt (lie 
act of parliament did not require as a condition precedent to 
maintaining the action for damages for not performipg a 
cootvact to purchase and accept stock, that the proprietor 
sboaid, on the defendant's neglect or refusal to accept the 
■took, have sold it to another on or before the next transfer* 
day after such default : but it merely says, that it shall be 
lawful for him to sell such stock, not saying when. And it 
ivas sufficient, they intimated, i^ the stock were sold and 
transferred at any time pripr to the commencement of the 
action against the defendant who had so made default ; espe- 
cially where due diligence had been used . by the proprietor^ 
as the jury had found in this case ; though, if the stock bad 
lisen in value in the intermediate time between the default 
of the defendant and the time when the stock was actually> 
sold and transferred, so that the plaintiff might have ob« ^ 

tained a higher price than that for which it was actually 
sold, but less than the price contracted for by the defendant^ 
they thought it material for the consideration of the jury in 
assessing tne damages; because the statute 7 Geo, 2, c,x8, [ 110 J 
s. 6, directs, that the party injured shall recover from the* 
person who first contracted for the purchase of the stocic 
'' all the damage which will be sustained thereby," that is,; 
from bis default ; and the damage to be sustained thereby 
does not necessarily mean the difference of the price on the 
day of the actual sale,, and that for whicli it was contracted 
to be sold : for if he might have obtained more at any in- 
termediate time, he may not be said to have thereby sus-* 
taioed (that is, by the default of the defendant) the damage 
which he incurred by wailing, but by his own defuuir. The 
jury, therefore, were in each chsc to inquire, Wiiether the 
plaintiff might not have sold sooner than he did, and thereby 
saved part of the loss ? 

As to the fifst question, G arrow and Gibbt, in support 6f 

3 tha 
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1804.* tiie nle, referred to the case of Lancashire v. KilUfigworflk 

^^"^ L^ («)f where, in covenant for not accepting itock of the ffud^ 

tfftflfut fon*$ Bay Company y at the Compaoy^s boHse, on a certain 

^mBnoET. notice, the plaintiff averred that he gave the notice to the 

other party to come [to the HudiOh*s Bay house and accept 

the stockj and that the plaintiff was ready there at the day^ 

and ofibred to transfer it, but that the other party did not 

come to accept it, nor had paid the price agreed, &c. And 

ii)pon demnrrer the declaration was holden ill ; for wheoe tbd 

par^ to whom the act is to be done, does not come at tlie 

time and pla^ appointed^ the other ought to shew that h^ 

came at the last time of the day which the law has appointed 

for the doing of the act ; and if he came there before, he 

onght to shew that he continued there to the last time. And 

that as the stock could only be transferred when the Com« 

( 111 ^ pany*s house was open, which was at stated hours of the day^ 

the plaintiff should have averred the usage of the Company 

in that respect, and that he came there at the proper timei 

and staid there till after the bouse was shut. Here there was 

no such averment, nor evidence of the fact, 

Erskine and iiicAarcbo/i shewed cause against the rule, and 
endeavoured to distinguish this from the^case cited; for 
there the question of a legal tender arose upon a demurrer 
to the declaration, and here it arises after verdict (fr), upon 
an averment of a tendei and refusal : which latter was there 
omitted, And liere there was evidence to go to the jury thai 
the defendant would not accept the stock then or at any 
time; for on a day subsequent, when there iifas a direct ten- 
der and refusal, the defendant made no objection to take the 
atocki on the ground that it was not properly tendered to hiui 
on the day, but ^signed another reason, which shewed that 
he considered the contract as not binding npon him at all. 
And to enforce the strict nile of law with respect to tenders 
on such occasion^, would, in most instances^ render redress 
impracticable fo.r breaches of contract in these cases. Be* 
vides, the case cited wa^ on^ of a contract to be performed 
at a specified time and place { which is not so here^ where 

(c) I U. Ray. 6t6. Com. Rep. iz6. s Salk. 623. 3 Salk. 341^ 
|pd ts Mod. 51^. 
(p) Vii^ th( Roport of t)i€ case cited i(i Salk. ^xix ^ 
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the contract, as alleged, was to be performed on request (a), 
which must be understood cif a reasonable request; and here 
* there wasavidence of a^direct request after the 3th of May, 
and a refusal. 

Lord Ellbnborough, C. J. The plaintiff cannot sustaia 
the action without shewing a tender of the stock and a re- 
fusal, or that which in law is tantamount to a tender and 
refusal. That must be bj shewing either an actual tender 
and refusal, which is not pretended to have been done in 
this case till after the 5th of May ,- or by shewing that the 
plaintiff staid at the Bank to the last time of that day when a 
tender could have been nOade, which was so long as the trans- 
fer books remained open, and that he was there ready to 
have tra^nsferred if the defendant had been there, and would 
have accepted the stock. From the nature of the contract, 
ii is evident that it was meant to be performed on the day on 
which it was made, for the piice was calculated accordingly, 
and the only place jvhere the transfer could be made was at 
the Bank. The plaintiff, therefore, ooght to have shewn 
that he had done every thing as far as in him lay towards 
the execution of the contract, according to the case cited, 
by watting till the final close of the transfer books at the 
Bank on that day, which would have been a sufficient sub* 
stitation of the more formal evidence of an actual tender 
and refusal. But here there was neither a tender in fact nor 
in law. 

The other Judges concurred in this point. 

Rule absolute. 
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(aj In another case- of the same kind, of Bordeiiave v. Barfletf» 
which came in upon a similar rule immediately after this case, the evi. 
dence appearing to be, that the stock was contracted to be transferred 
00 a certain day, and the averment in the. declaration being the same 
as in this case, that it was to be transferred on request, the Court said, 
that if the objection had been taken at the trial there must hnve been 
a nonsuit, and on that ground the rule for a new trial was made 
absolute. 
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JTedneMdgy^ The KiNG against The Inhabitants of Eltha^t. 

An order of A ^^^^ of two justices for the counly of Suny, stated 
justices re« that complaint had been made to them bj tlie church* 

" V!"wifc ^* wardens. Sec. of the poor of the parish of St. George the 
•« P.F. a Martyr^ Southirarky in the said county, ^ that Mary Finn, 

«| Scotchman, ^jfe of P«ffr Fimt, who is a Scotchman, and who never 

•■ who never # ^^ 

<< gained a gained a settlement in England, with theii thr^e children 

*« settleinent (naming the infants) &c. had lately come to inhabit i^ the 
<<Jand"»ajid ^^'^ parish; not having gained a legal settlement there, &c. 
their children (in the nsual form) ; and that upon examination of Peter 

<>f her lasTle. •'*''''> *"^ ^f ^he said Mary his wife, on oath, 8cc. and 
gal settle. upon other circumstances, the said justices adjudged that the 
Sd"rwrs'*'^^ parish of Eltham, in the counly of JTeiir, was the last legal 
stated on the settlemenl of the said Mary and her three children," and 
fece of It to directed the removal of the said Maty and her children 
examination accordingly to Eltham, *' by the mutual consent of the sj^td 
of the hus- Peter and Mary his wife.** Against this order there was an 
with the con. appeal, which was afterwards dismissed by the Sessions, 
*«^*^/bim without stating any case upon it. And both these orders 
was hplden ' having been removed into this Court by certiorari, objection 
good. was taken by 

E. Morris, That the wife was removed by the order of the 
justices fiom her husband, who was still living, and prbba* 
biy in the very parish from whence she and the children were 

4 

removed, and whose assent to their separation, eren if it 
could be presumed in favour of the order, was in valid. Afar* 
shall V. Button {a). In St. Michael v. Nunny (b) the Couit 
said. That if the husband were in the parish from whence 
C ^'^ ] the wife was sent, it would vitiate the order. Now that fact 
is to be collected in this ease; for he is stated to have bee^i 
examined before the magistrates, and to ha^e given ITis con- 
sent to the removal. ^Lawrencej J. How does it appear 
that the husband was living in the parish of St, George the 
Martyr? He might have been before the magistrates with- 
out residing there. The order only states that the wife an4 
pbildren were come to inhabit in that parish.^ 

(a) 8 Term Rep. 545. (0 > ^tn* $^» 

Lor4 






m THE FoRVY-FOI3ltTR YkAR OF GEORGE IH. 114 

Lord Ellbnborough, C, J. Inrfependent of the last- 1804. 
mentioned objection, wiiat doubt is therein the case? A -pij^kTmc 
Scotchman who has no settlement of his own, and is de- ^^aiiwi 
siroos to give his wife and children the benefit of hers, being The Inhabit* 
unable to maintain them, consents that she sboald be sent £ltuam« 
to her parish, to which she herself is willing to go. Why 
«hoald he not consent? This is nothin)3^ like the contract 
of separation declareil to be illegal in Marshali v. Ration. 
Servants, apd other persons of that description, members 
of the same family,, who are to subsist by their labour, must 
frequently separate for that purpose. Here there is neither 
apriv.ate nor a public injury, and there is no law against it. 
Per Curiam^ Rule discharged, a/id both 

Orders affirmed. 

Lawes and Wctherell were to have argued in support of 
the orders* 
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Wallace and Another against Ssiith, Treasurer of JJ""^f 

the West India Dock Company. Xhc stat. 39 

G.3,c. 69,s. 

THIS was an action on the case, wherein the declaration 184, directs 
stated that the Directors of the West India Dock Com- ^d^i^* o^,^*^ 
pany had, by virtue of the statutes in that case made, pro- Company 
▼ided certain navigable docks, with quays, and warehouses jj)^^^ ^^^ *"- 

ill . j.ii *"^ name of 

adjoining, attached to the same, upon a certain tract of land theirtreasurer 

called the hk of Dogs, for the reception and discharge of jo all actions 
ships in the W L trade. That the plaintiffs, at the times half of the* 
of the several grievances aftermentioned, and for ten y^*^* ' ^^"If *"/*« 
before, bad been brokers or agents employed by divers owners i^^ ^^^^ ^^ 
or consignees of baggage, presents, and stores, arriving in th« recovery 

fhips from the fV. /., in taking out the necessary custom- or^demand^ 

uponorofatty 
damages occasioned by the Company^ aud s. 1S5, after extendiug the protection oE 
the Stat. 24 Geo. i^ c. 44, for privileging justices of peace in actions brought against 
them as such, to the Lord Mayor and Aldermen of London acting under this act be- 
yond the limits of the ciry, directs that .*' no action shall be commenced against any 
person or persons for any thing done in pursuance or under colour of this act, until 
after 14 days' notice in writing, oratter tender of amends, '&c. : held, that the trea- 
surer of the Company .is a person within the said clause ^ and being sued for an act 
done by the Company which induced an injury to the plaintiffs, was entitled tasitcH 
notice before the action brought. The notice is necessary in actions for trespasses or 
|orts I but qu. whet)ier ia Mstutn^^tt 9 

house 
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1804. house documents for nnsbippiog tlie said baggage, &c» on 
*""""* paying tbe dntiesy in clearing the same at the custom-bouse, 
Mgrnhui ^^^ landing tbem> and delivering them to tbetr respective 
Smiti«, owners^ for certain reasonable reward payable to the plaiutiflfii 
as such brokers. That on the 95th of October 1803, diven 
•hips bad arrived in the docks from tbe fV. /», with bag* 
gage, &c, on board, the owners of which had employed tbe 
plaintiffs, as such brokers, to clear, land, and deliver the 
said baggage, 8cc. to them for a reasonable reward ; yet tbe 
Company, well knowing the premises, wrongfally and in* 
joriously caused to be taken and conveyed into their ware* 
booses the said baggage, &c. which the plaintiffs, as sach 
brokers, were legally authorized to do; and wrongfully and 
r 115 3 injuriously, by their servants, prevented the plaintiffs from 
entering into the said warehouses to clear away and deliver 
such baggage, &c. to the respective owners, by reason off 
which they were prevented from doing the same, and were 
deprived of their profits as brokers. Sec. to their damage, 
&c. . There were various other counts, alleging in substance 
Ihe same grievance. Plea not guilty. At the. trial before 
Lord Ellenboraughj C. J., at the Sittings at Gmldhall, it 
appeared in evidence that an order of the Coart of Direc* 
• tors had been made on ilie 25th of October 1803, whereby, 
for the complete and expeditious delivery of baggage sod 
presents from on board ships in the dodcs, that Court had 
appointed a particular person to act as broker for the Com* 
pany in the entering such articles and paying the duties 
thereon, to the exclusion of other brokers. That under 
this order the plaintiffs, who had been appointed by certaia 
consignees as their brokers for this service, had been pre- 
cluded from performing it, and xhereby were deprived of 
their brokerage. But no notice had been previously given 
to the defendant before the action brought. After a verdict 
for the plaintiffs, a rule nUi was obtained for setting it aside, 
and having a new trial, on two grounds; 1st, On the general 
construction of the statutes relating to the West India Dock 
Company, vesting large discretionary powers in tbe Com- 
pany for regulating the concerns of the docks; Sdly, Oo 
the ground of want of 14 days notice in writing to tbe 
defendant, previous to the bringing this jiciion. 

'The questioi) on the last point (the only one which was 

decided 



» 



*. N TflE FOKTY-POXJRTH YbAA tV GEORG E HI, IM 

1801. 

decided by the Court) arose on thV? sfet. 39 Oto. 3, c. OQ, •^-~ 

f. 184 and 185. Section 184, etetts, '^That ^11 actions ^^^ilS* 

•' and sails commenced by or on behalf of the Company, Sxnu. 

** shall be comipenced and prosecuted In the name of th^ [ 117 -J 

" treasurer for the time being of the Company, as the 

'^ nominal plaintiff for and on behalf of the Company; 

'' and that all actions and suits to be commenced by any 

<^ person or .persons, &c» against the Company, or for the 

^ recovery of any claim or demand upon, or of any damages 

'* occasioned by the said Company, or for any other cause 

" or causes of action, or suit against tbe said Company; 

^' shall be commenced and prosecuted against the treasurer 

^' for the time being of the said Company, who shall be tht 

'* nominal defendant,'^ &c. Section 185 enacts, '< That 

^' thestatute£4 Geo, 2, c. 44, for rendering justices of peace 

^' more safe inahe execution of their office, and for indem« 

^' nifying constables and others actmg in obedience to their ' 

^^ warrants, so far as it relates to rendering justices of thai 

^ peace more safe in the execution of their office, shall ex** 

^ tend to the mayor, aldermen^ and justices respectively 

*' under the authority of this act* And no action or suit 

^^ shall be commenced against any person or persons foV any 

'' thing done in pursuance or under colour of this act, 

'' until 14 days' notice shall be thereof given in writing, or 

'f after sufficient satisfaction or tender thereof hath been 

^' made to the party or parties grieved, or after three ealen- 

'^ dar months next ensuing the time when the act or <tbing 

^^ shall have been done, for which such action, Sc. shall 

<' be so brought, 8cc.' And the defendant in such' actions^ 

*f 8cc. may plead the general issue, and give this aet and 

'* the special matter in evidence at the trials 8cc., abd that 

*^ the matter or thing for which such action, &c. shall be 

<( 80 brought was done in pursuance and by the authority of 

'' this act. And if the said matter or thing shall appear to 

f' have been so done ; or if it shall appear that such action^ 

^ 8cc. was brought before 14 days' notice given as aforesaid^ L ' '^ J 

^' 8cc. the jury shall find for the defendant,*' &c. 

Gorroo* Park, and Wood, shewed cause against the rul^^ 
and contended that the 185th section only extended to acts 
originating ia the fanction of magiitracy, either, done bf 
justices Qf peaM themselvcsj pr b^ ^enoos aatpg nndec 

theis 
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1804. tbeir authority. The whole daase is to be coiutraed to* 

getber. The first part of it extends to the city magistrates^ 

mgainu ^'^^ ^"^7 have certain duties to perform pointed out by ante* 
Sviitf. cedent clauses .in the act) and to these the Drot^tLoo of the 
general statute of the 21 Geo, 2, c, 4A, is extended; which 
protection was necessary to be given> because the statute in 
qijestion enables them to act in certain cases beyond the 
Ihnits of their jurisdiction, where they would not have been 
within the prior law. Then the subsequent part of the 
clsLUse n^xmug^person or persons generally (which words also 
occui' in the stat. 24 Geo. 2, c, 44 (a) against whom actiona 
may be commenced for tilings done in pursuance or under 
colour of the act> must be taken to mean constab)e^ and 
other special .officers of the Company, &uch as barbouc* 
masters and dock-masters, by s. 78 and 80, who might he 
called upon to execute warrants and orders issued by the 
justices of the peace before mentioned: and it was necessary 
to make a particular provision for such special officers, other 
than constables, who were not within the protection of the 
general law. . If the legislature had meant to include the 
directors .and treasurer of the Campany, which latter was 
[ 119 ] liable by the antecedent clause to be sued for their acts, it 
is more natural to suppose that they would have expressly 
named them, and not have left their protection to be implied - 
from any indefinite description, which nowhere else occurs 
in the act. If tlie clause be not confined to acts of magis- 
tracy, many grievances and spoliations committed by the 
Comp^ny*s servants on goods in their transit through the 
docks to the fVnt Indies must pass without remedy ; for they 
could not frequently be known till after three calendar 
months, when the limitation of time would run upon them» 
and no action could be brought against the Company or their 
servants. [Lord ElUnborough, C. J. I do not see how acts 
of spoliation can be said to be done '' in pursuance or colour 
" of the act." Injuries may happen by the negligence of 
servants in the act of loading goods on board outward-bound 

(a) By itat. 24 Geo. &, c. 449 &• ^9 " "o action shall be brought 
*' againU any constable, headborough, or other officer, or against an]^ 
^ person or persons acting by his order and in his aid, for any thing 
^ done in obedience to any warranty &c. until demaiid madej^ &c« 

. ' ihipij 
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ships, which might not be discovered till after their arrival 1804. 
in the fFest Indies ; and before notice could be sent homej ' 
the time would be out for bringing an action b The mere a^abut 
oamiog of the treasurer as defendant, cannot bring the case Smxtb. 
within the 185th clause; for then no action, even on a con* 
tract made with the Company, in which the treasurer must 
be sued, could be brought without giving the notice there 
required, and within three months ; which would be so mani«- 
festly absurd and unjust, that the 'Legislature could not have 
intended such a provision* 

Enktne, Gibbs, and Giles in support of the rule* By 
making the treasurer of the Company the nominal defendant 
in the action, the plaintiffs admit that the act of the direc- 
tors, of which they complain (and to which personally the 
defendant as treasurer was no party) was an act done '' ia 
** pursuance," or at least *' under colour of the act;*' for [ 120 ] 
otherwise there was no authority given to sue the treasurer 
for the acts of the Company; and therefore the 14 days' ' 
notice ought to have' been given under the 185th section. 
It is enough that the act complained of was done ** r.nder 
" colour'* of the statute; sm expression which is used dis- 
junctively with things done '^ in pursuance of it, and was 
meant to include such acts as were not strictly justified by 
the statute ; for there the defendant would not want to tender 
amends, which it was the object of the statute in requiring 
the notice to be given to enable him to do. It meant to 
hold out this opportunity of protecting themselves to the 
officers of the Company, who had hon&fide meant to do the 
act complained of in their official characters under the 
powers of the statute, however mistaken they might turn 
out to be in their construction of it, to correct an error 
which the magnitude and complexity of the trust might 
subject them to. Here it was clear that the order of the di* 
rectors, out of which the grievance complained of arose, was 
sn act done in their official capacities; and the defendant 
being a person sued for a thing done in pursuance or under 
colour of the act, was therefore entitled to the notice re- 
quired by u 185 : for s. 184 makes the Company a person^ 
for the purpose of suing and being sued, by substituting the 
treasurer in lieu of the Company as the nominal party in all 
actions by oc against it. The 186th section contains two 

distinct 
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IS04. jtstinet provisions, which eaDnot be blended withcmt maoi^* 
-._ lest contradiction. Bytbefirst, the mayor, aldermen, and 

agaifui justices acting nnder that act, are entitled to the protection 

tarrtt. , of the Stat. 24 Geo. 8, c. 44 ; which requires one calendar 
month's notice to be given to a justice o£ peace before any 
action brought against him for any thing done to officio* 
And then the clause goes on to enact, Thtit no actiop shall 

[ 131 ] be commenced against any person for any thing done in 
pursuance or under colour of the act, until 14 days' notice, 
&c. and under the former statute, the action may be brought 
within six calendar months after the ^ct done ; but in the 
latter statute it is limited to three. Bui if this clause had 
been meant to be confined to constables and otheis acting 
under the immediate directions' of the magistrates, it would 
not have limited different periods. 

Cur, adv. vulL 
Lord Ellenborougu, C. J. now delivered the opinion 
of the Court. 

On looking at the 184th and 185th sections of thestat 
39 Geo. 9, e. 69, we think that notice ought to have been 
given to the treasurer of the Company, against whom the 
action is brought, who, by f. 184, is substituted iq the place 
of the Company, for the pui pose of suing in all actions in* 
stituted by theniy or of being sued for the recovery of any 
claim or demand upon or of any damages occasioned by the 
Company. The first part of the l85th section extends the 
provisions of the stat. 24 Geo. S, c» 44, to the lord mayor, 
aldermen, and justices acting under tbe authority of this 
act. It does not merely give them, what they had befgre, 
tbe benefit of the stat. of Geo. S ; but as by the act in ques* 
tion they had duties cast upon them to perform out of the li* 
mits of the city of London^ it must be understood as apply- 
ing to those cases : and it is to be observed, that that pro« 
vision does not extend to constables. The clause then pro* 
eeeds to regard another class of persons. ^' Any person or 
persons" are very general and indefinite 'words; and the 
question is, Whether the Company are to have the benefit 
of them, sued as they are, and must be, in the person of 

r 122 1 ^^^if treasuf er, and not in their own names ^ Is tbe tr^asu* 
rer a person within tbe meaning of the act? To say that he 
is not| would be to narrow the act^ withont any .sufficient 
^ * reason. 
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reason. He 19 em legis for the purpose of being sued, fee* 1804* 
The clause does not say that ^^ do action shall be commen*^ Wallace 
ced against any person or persons for any thing done by him agaUui 
or them, in pursuance or under colour of the act;" for thea ^***t«* 
it might be said, that the grievance complained of was not 
done by the ^defendant, but by the Company. The question 
then is. Was this,^ a thing done by any person or persons 
*^ in pursuance or under colour of this act ?" The notice cer* 
tainly applies to all actions of trespass and tort. Whether it 
extend to assumpsit I should doubt, according to the case of- 
Irving ▼. Wilson (a) ; where a revenue officer having seized 
goods as forfeited which were not liable to seizure, and ba« 
ving taken money of the owner to release them, an action 
for money had and received was brqught, to recover it back 
again ; to which objection was taken, that the officer had 
not had a montli's notice before the bringing of the actioa 
ooder the stat.'ss Geo. S, c. 70^ s. SO. But the action was 
holden to be well brought, notwithstanding the want of such 
notice. And my Brother Grose considered that the statute 
extended only to actions of tresspass or tort, because the 
requiring of notice was to give the officer an opportunity of 
tendering amends ; but that it did not extend to an action of 
assumpsit. There will be no repugnancy in the construction 
which we now put upon the act. For, taking the former part 
of the 185th clause to extend only to the lord mayor, alder* 
men^ and justices^ they will havealltbe.privileges given them 
by the former satute ; and other persons mentioned in the sub* [ l^S 3 
sequent part will have their privileges under this act only. 
It has been argued, that this construction will deprive per* 
sons of their remedy whose ground of complaint is not dis- 
covered so as to be communicated to them till after three 
calendar months, when it will be too late to give notice. 
That argument certainly prevails to a considerable extent; 
bat if the legislature have not provided for that, we cannot 
make a law for them, nor control a provision which in it* 
self is clear and plain ; because we cannot obviate all the 
difficulties which may arise out of it. If great inconveni* 
ence be likely to happen, that may. form a ground of appli* 
cation elsewhere. Here the clause expressly directs, <' That 

^a) 4 Term Rep. 4%%* * 
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no ttctjon 8hdl be commenced against any person for any 
thing done^ in pursuance, or under colour of this ac(, until 
fourteen days* notice shall be thereof given.** And the 
plaiotiflls themselves have^ by their own action and declara^ 
tion, so far put a construction upon the thing done as ha- 
ving be^n done under colour of the act> that they have made 
the treasurer defendant in a case, where the only grievance 
complained of is imputed to the company. . 

Rule absolute (0)4 
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(€) The defendant's counsel immediaff ly agreed to Wife their ad* 
vantage^ and refer the individual injury complained «f to arbitration. 



PoTTEK and Another against Brown. 

npH E plaintiffs declared as payees of a bill of exchange 
drawn by the defeudant at Baltimore in America, on 
the 3d of September IhOI, directed to Anthony Mangin of 
London, wliereby the defendant requested A. Mangin sixty 
days after sight to pay to the plaintiffs^ or order^ 1200/. ster- 
ling for value received ; which bill was delivered by the de« 
fendant to the plaintiffs. The plaintiffs then averred, that 
the bill was on the 2Sd of December 180L presented by them 
for acceptance to A. MangtHj who refused to accept the 
same ; and thereupon they caused it to be protested for non* 
acceptances ^according to the custom of merchants ; by 
reason whereof the defendant became liable to pay the 
said sum upon request; and being so liable he promised to 
pay it. The declaration also contained the common money- 
counts: to which hit ler the defendant pleaded the general 
issue. And as to the first count he pleaded, that by a certain 
act of the Congress of the United State$ of America^ of tbe 
2d of December l799y intitled> '' An act to establish an uni- 
fonn system of bankruptcy throughout the United Statest^ 
it was enacted, that after tbe Hi of Jnne 1800, if any mer« 
chant or other person residing within the U. S. actually 
using the trade of merchandise, &c. by buying and selling, 
&Cf should do certain acts (enumerating them) every such 
person should be deemed a bankrupt^ provided the petition 

for 
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for the commission of bnnkropt should be preferred within 
six months after the act of bankruptcy committed. And it . 
was further enacted, that the judge of the district court 
where the debtor Uien resided^ or usually resided, at the time 
of committing the act of bankruptcy, upon petition of any 
one or more creditors, 8cc. should have power to appoint 
commissioners of the said bankrnpt, upon affidavit of the 
petitioning creditor's debt, and giving bond to the bank- 
rupt conditioned to prove it, Sac, ; which commissioners 
should have power after they had declared the parly a bank* 
rupt, to take into their possession all bis estates real and 
personal^ 8cc. in law equity, 8cc. till assignees should be 
appointed ; and should give d Je notice of the bankruptcy, 
and appoint a place for the creditors to meet and chuse 
assignees ; at which meeting the comn(^issioner8 should ad- 
mit the creditors to prove their debts ; and when any credi- 
tor should reside at a distance, should allow the debt of such 
creditor to be proved, by oath or affirmation, made before 
some competent authority arid duly certified ; and should 
adroit any person, duly authorised by letter of attorney 
from such creditor, to vote in the choice of the. assignees; 
and shonld assign all the bankrupt's estate and effects, 
with all muniments, 8cc. to the assignees, 8ic. It then* 
contained provisions for the surrender and examination of 
the bankrupt, who wa^ required to execute, in due forrn^ 
soeb assignment of his estate and effects as should be di- 
rected by the commissioners, to vest the same in the as- 
signees, their heirs, executors, &^. in tru^ for the use of 
all and every the creditors who should prove their debts, &c. 
That in case any such bankrupt should afterwards be arrest* 
ed, or impleaded, for or on account of any of the said 
debu, be might appear without bail, and plead tlie general 
issoe, and give that act and the special matter in evidence : 
and the certificate of such- bankrupt conforming, and the 
allowance thereof according to the directions of that act, 
shonld be allowed to be sufficient evidence, prima facie, of 
the party*s being a bankrupt within the meaning of that 
act, and of the commission, &c. ; and a verdict should 
tbereupdnpass for the defendant, unless the plaintiff should 
prove that the certificate was obtained unfairly, and by 
firaud. It then set forth various regulations against fjcaud ; 
Vol. V. H and 
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1801. and enacted^ that '^ every «nch bankrupt should be di»« 
J" charged from all debts by him doe, or owing at the tiaic he 

again9g became bankrupt ; and all which were or might have beeo 
BaowK* proved under the said commission." And it was further 
etiacted, that every person who should have^ bona fide^ gi- 
Ten credit to,, or taken securities^ payable at future days, 
from persons who were, or 'should become bankrupu, not 
due at the time such persons becoming bankrupts, should 
be admitted to prove tbeir debts and contracts, as if they 
were payable presently. The defendant then averred, that 
on the eSd of February 1802, while that act was in force, 
he was a merchant residing at Baltimore, within the United 
States of Amttita^ and actdallv using there the trade of 
merchandise by buying and selling, and that he so residing 
and exercising trade, 8cc. became indebted to one W. E. 
in 1000 dollars. Sic. ; and that after the cause of action in 
the it»t count mentioned accrued to the plaintiffs (the said 
debt to fV. E. b^ing then due) the defendant became a 
« bankrupt within the meaning of the said act. And so the 
plea proaeetled to state the issuing of the commission of 
bankrupt against him on the petition of W. E.j in the manner 
presbribedbytheact; that thecominisaioners possessed them* 
selves of all the defendant's Cfctate and eA*ectfi, and issued 
the notice required to the bankrupt to surrender himself, and 
/ to the creditors to come in and prove their debts ; that the 

^eiWndant did surrender and conform himself to the act; 
that he was declared a bankrupt after »the 1st of June 
1800, and before the suing out of the commission; that 
' [ 127 ] ^"® creditors were by due. notice required to prove their 
debts, and to assent or dissent from his certificate; that bis 
certificate was adterwards signed by full two*thirds of the 
creditors in number and^ value^ for the purpose of his being 
discharged from his debt^s, in pursuance of the act; and that 
that certificate was duly allowed by the judjje of the distriet. 
The defendant then averred, that after the making of the 
contract after mentioned, in pursuance of which the bill of 
exchange in the first count mentioned was drawn, and also 
before, at, and after the time of the defendant's drawing 
that bill, and receiving the consideration after mentioned 
for the Scime, the plaintiffs were merchants carrying on trade 
in copartnership as well in the United States ofAnurica^ to 
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wit^ ttt Baiiimore aforesaid^ as in England^ and haying a 1804. 
house of trade in the U. S^ to wit, at Baltimore aroresaid, 
ivhere one, of the plaintiflfs (tV. Page) then resided; and 
they so carrying on trade> and having a house of trade in 
the U. S., and one of them so residing there as uforesaid^ 
they^ before the defendant became a bankrupt, viz. on Sd 
September ISOl, at Baltimore in the said U. S. contracted ^ 
with the defendant to purchase of him such bill of exchange 
as in that count is mentioned, and then and there delivered^ 
to him in payment^ and as a consideration for the same, 
divers promissory notes then and there in the said U. S. 
made by one R^ D. : and thereupon, before the defendant 
became a bankrupt, viz. on 2d September 1801, at BaltU 
more in the said U. S», in pursuance of the last mentioned 
contract, and in consideration of the aforesaid promissory 
notes so to him deiivered as aforesaid, the defendant made 
and drew the said bill of exchange in the first count men* 
tioned, and delivered the same to the plaintiffs «; and ^* that 
the said debt by the first count attempted to be recovered 
did not, nor did any part thereof accrue in this realm or [ i28 J 
elsewhere than i^ the said U* S. in any other or different 
manner than this,'' that the said bill of exchange being 
drawn in the U^ S* as aforesaid, was drawn upon a person 
in this realm, and was presented for acceptance in this realm^ 
and was refused acceptance in this realm, viz. at London, &c. 
And the defendant Further averred, that the said. bill was pre* 
sented for and refused acceptance, as in the said count men- 
tioned, and the said sum in the said bill mentioned, became and 
was due and owing as aforesaid before the date or suing forth 
of the commission against the defendant, and before be be- 
came bankrupt as aforesaid; and thattifter the same sum so 
became due, and after the date and suing forth of the com* 
mission, and while the same was in prosecutipn, and before 
the comdsencement of this action, viz. on Sd of March 
1801* at Baltimore in the said U* S., the plaintiffs proved 
under the said commission as cxeditors of the defendant, 
taking the benefit of the said commission, iiie contents of 
the said bill of exchangf, as a debt to them, and then due 
and owing from the defendant, they then and ihiiTe being as 
sQcb creditors entitled to prove the same as aforesaid, and 

Hs to 
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1804. to take the benefit of. the said i^omniisisioii as aAresaid, Id 

j^^^j^ wir, at, &c, coticlodibg with a verificadoo. To this there 

0gmiH$i was a general demurrer and joinder. 

t&iiowK. 3\ (^orr, in support of the demanrer. A certificate ob- 

tained b; a bankrupt abroad under a commission issued by 
authority of the law of that country, cannot be pkiHiied in 
)>ar to an action here for a cause of action arising in this 
country : for the law of a foreign state cannot bind the aiib- 
jects of this country, nor abrogate a contract arisi&g here* 
If indeed the cause of action must be taken to have arisen 
][ 129 ] .in America^ where the defendant obtained his cettificate^ 
the case cannot be distinguished from BcUantint ▼. Golding 
(a) the doctrine of which has been lately recognised in Smiik 
V. Buchatian (6):' but if it arose beie, the last mentioned case 
is an authority in point that the foreign certiftcate is no bar; 
and the same principle is established by the case of FolKott 
V. Ogden (c). Now^ 1st, Tlie immediate cause of action 
arose in this country ; for the cause of action is the assnmptit 
raised by law upon the legal liability of flie defendant to 
, pay the amount of the bill drawn by him^ in consequence 
of the dishonour of the bill, which was i<» England. This 
isn right of action collateral to the bill itself, and did not 
exist in Atneriea before the non-acceptance of the bill, but 
arose on tlie dishonour of the bill; for which the drawer is 
suable immediately, without waitiag for the time the bill 
had to run. Bright v. Furrier (d) Mitford v. Meofor (r) 
and BalUhgalh v. Glaier (/). 2diy, This, being a simple 
contract debt, follows the person of the creditor, and not of 
the debtor. But, ^dly, Supposing the right of action to 
-be founded on the bili» yet that being a negotiable insfru- 
ment in its nature, and, as it were, a Yisible chose in action, 
and. being addressed for acceptance to a person in England, 
it may be said to have tmnsferred the original debt in a pecu« 
liar manner from America to England, as if the contract 
had been originnily made here: it was a contract by the 
drawer to pay the holder a sutn of money in this cotintry. 
Then the promise ?nd the breach of it may both be said to 

(a) Co. Baiikt. L. 515, <^) i Kait, 6. ' (r) i H. BUc. iij. 

<</) London Siitirfgs at'wr Trin. Term, 17 65* Bull. N. P. 2-6$. 
(f) Doug. 54. * - (/). 3 East, 4^1. 

have 
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have happened here, and out of the jurisdiction of the 1804. 

U. S. Id Burrow^ v. Jtmim (a) the acceptance (on which p^!J!!Ii^ 

the plaintiff was sued here) was at' Leghorn, in which agtOnit 

country* he hafl obtained his di^harge: wnd in Ballantinc Baown, 

V. G aiding (b) the bill was drawn in Ireland^ and payable *l ^^ J 

by the defendant who resided there^ where the discharge 

was. 'But in Robinson v. Bland (c) wliere a bill of exchange 

was drawn by Sir J'. Bland at Paris upon himself in England ' 

(which bill being drawn for money won at play, was on that 

groond holdeo to be void) Lord Man^etd said> '' The law 

'* of the place can never be the rule where the transaction 

^^ is entered into with an express view, to the law of another 

** couiitiy. Here the payment is to be made in England ; 

*^ it is an English security, and so intended by the parties.^ 

And the other Judges spoke to the same effect. The same 

rule will apply to this case : the plaintiff looked to Er^lish 

security^ and required his debt to be made payable ber^« 

(The Court having expressed a clear opinion against binot on 

tbis point, the other points were not urged.) 

Jervis, contrd^ was stopped by the CJourt. 

Lord Ellbvborough^ C. J. The rule was well laid 
down by Lord Man^cld in BaHantint v. Golding, that what 
is a discharge of a debt in the country where it wab con* 
tracted^ is a discharge of it everywhere. And that prin- 
ciple was recognized in Hunter v. PoUs (J). Now thi$ 
debt arose out of a contract in America. The debt was in^^ 
cnrred there, for which the bill was given. The bill wak 
drawn in America upon a person in England: but not hav* 
iog been accepted, the parties stood on their original rights, 
npon a contract made in America^ for which a security was 
there agreed to be taken, upon the faith indeed that it would 
be accepted and paid in England ; but of which there has 
been no performance : no English act has been done to alter 
the situation of the parties : even the notice of the non-per« . r 131 1 
formance, which is one of the circumstances on which the 
implied assumpsit is founded^ must have been given in Amt* 
fica, where the parties are stated to have resided when the 

(tf) «Stnu 733. 



{h) M. 14 Geo. 3, B. R. Co. Bankt. L. 347. sat. cdit» 
(r) 1 Burr. 1077. (if) 4 Teiro Rep, 182. 
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bill was given, and when the bankruptcy happened, and 
nothing appearing to shew that they ever changed their 
residence. Then if the bankraptcy and certificate would 
have been a discharge of the debt in America, which it 
clearly would, it mu&t, by the comity of the law of nations, 
recognized in the cases I have mentioned, be the same here. 
It is in every day^s experience to recognize the laws of 
foreign countries as binding on personal property; as in the 
f ale of ships condemned as prize by the sentences of foreign 
courts ; the succession to personal property by will or in- 
testacy of the subjects of foreign cbuQtries. We always 
import together with their persons the existing relations of 
foreigners as between themselves, according to the laws of 
their respective countries; except indeed where those laws 
clash with the rights of our own subjects here, and one or 
other of the laws must necessarily give way, in which case 
our own is entitled to the preference. This having been 
long settled in principle, and laid np amongst our acknow* 
ledged rules of jurisprudence, it is needless to discuss it any 
further. 

Laweekcb, J. The question is. Whether the facts on 
which the plaintiff raises the implied promise did not occur 
in Jnurica ? Now when the plaintiff agreed to takfe the 
bill in questior^, drawn by the defendant in America upon 
a person in Englandy the promise was in effect this, to pay 
the money in America if it were not paid here. Then the 
bill having been refused acceptance here, the implied promise 
to pay the money arose in America, and consequently the 
defendant's certificate is a bar to the demand. 

The olber Judges concorriog. 

Judgment for the Defendant. 
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1801. 

Doe, on tbe Demise of Jane Shf.mek, Widow, Frw«y, 

a0nst WttooT and Oihei-s. ■*'** *^*'' 

TN ejectment for a moiety of aeveral copyhola estates in Tilladmit- 
■"• Sutton St. Mary, Sutton St. Nicholas, bhH Sutton St. l""„dei*of 
James, copyhold of the manor of Sutton Holland, and in a copyhold 
Gtdney, copyhold of the manor oiGednry Paxvlctt, all in the J[J"^X'^ur. 
'county of Lincoln^ a verdict was found for the phtintiff at renderor coiw 

LiiKoln Lent flssizes 1803, before Graham B , subject to the timies the le- 

r •* gal tCDanty 

opinion of this Ck>art on the following case : and he cannot 

At a &:eneral court baron, holclen for the manor of Sutton <5cvuc the 
*-».»? •-•.* .^^» ▼ r» equity of re- 

mltandy on the 22d of May nbd, Anthony Jonesy Esq. was demption, 

admitted as only brother and heir of Richard Jones, Esq. even alter ths 
deceased^ tenant to five messtiages and lOi A. S R. 9 P. of made, without 
bnd, Ijlng in the three SuitotiSj holden of the SAid manor by a new surrcn- 
copy of court roll^ to hold to the said ji, Jones, his heirs and ofhis willi 
assigns, for ever^ according to the custom of the said manor, but the le^l 
At a special court baron holden for the said manor* on the onhTs'death 
10th o£ February i767« J. Jonet duly surrendered the said descends to 
messuages and lands to the use of T. JIderson, Esq./ his ^^^ ^^"^ *^ 
heirs and assigns, conditioned to be void on repayment of ry the equity 
the principal mortgage sum of 1000/., with interest, on the of redempiion 
16thoft7M/if then next. Afterwards, at the same court, heir in resect 
J, Jones surrendered the said messuages, lands, &c. to the to the meru 
use of his will, T. Alderson was never admitted on the above ^^** 
conduional surrender; but jtf. Jones continued in possession [ 133 ] 
of the said estates and receipt of the rents and profits until 
his deaths and died intestate, leaving Jant Jones his sister 
and heir, who was, at a court holden for the manor on the 
4tb of October 1T70, duly admitted to the said estates, to 
hold to her and her heirs, 8lc. Ou the 2d of October 1 770, 
r. Alderson duly acknowledged satisfaction on the above 
conditional surrender, which acknowledgment was en- 
rolled at the said court on the 2Sd of Af4ary, l77U On the 
lOth of October 1770, Jant Jones duly surrendered all her 
said messuages, lands, 8cc. to the use of J. F,, S. B,, and 
R» P., executors of W. Langiey^ and their heirs, &c. upoa 
condition to be void on repayment to them of 4000/.|; with 
interest, on the 10th of April following; which surrender 
Vas duly presented on the 2dd of May 177 1 » and at a court 

H 4 baroa 
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1804. baroD, holden on tlie 23d of A/ay 177 1, Jane Jones surrender^ 
J^^^^ ed all her said messuages, lands, &c.^ to the use of her will. 
Sh£wen Langley^s executors were never admitted on the above con- 
^ainnt. ditiona] surrender; h\xi Jane Jones conti||kd in possession 
of the said estates and receipt qf the rents and profits ufUil 
lier death, and she died intestate^ leaving Gryffifi Priee, 
Esq* her heir; who, at a court holden on the 3Ut of JUay 
I7S7, was accordingly admitted tenant, to. hold to him^ his 
heirs, &c. Cniiffyd Price, by a codicil to his will duly exe* 
cuted, and dated the I7rh oi April 1787y charged the above 
copyholds with an annuity of ^00/. to his wife for life^ And, 
subject thereto, he devised all the said real estates so de- 
scended, and the trust and equity of redemption of such 
parts (hereof as were then in mortgage, or wherein be stood 
seised of an equitable estate only, of what tenure or nature 
soever the same might consist, uuto his cousin John Llewci^ 
r 134 2 ^^ ^^ ^^^ ' ^"^ afterwards died, leaving the said Johu 
Llewelli/n ^ndJane Shewen, the lessor of the plaintiff, his 
cousins and' heirs at law. At a manor court holden on the 
27th of June 1788, John Llewellyn was admitted under Che 
said codicil of Grj/ffyd Price to the above messuages and 
- landsi to held to him, his heirs and assigns. At a manor 
court holden 00 the 19th of May 1796, was enrolled an 
acknowledgment of satisfaction, dated the 9th of jipril 1796, 
' from jR. F> the surviving executor of fF. Langley, and from 
W. LoBgley his son and residuary legatee, on the above sur- 
render, made the lOth of October 1770. In the 88tb Grci. 3, 
an act passed for dividing and enclosing the commons of 
Xon^ Sf/f^on, comprising the three Suttons; and the com* 
missioners, by their award, dated 9th of January 17oO, al- 
lotted to John Llewellyn, in respeet to the above 6ve copy* 
hold messuages, and in lieu of the rights of common, 78 A. 
3 R. 19 P. of laud in Suttou St. Mary. The act contains 
the usual clause that.the commissioners are not to determine 
* on titles. At a general court baron, holden for the manor of 
Cedney Paulett, on the 1st of October l7S9i Jane, the wife 
of the Rev. J, Jotu&, clerk, was admitted as daughter and 
heir of Jane Grlffithy widow, deceased, to lO acres of land 
in Gednry^ to hold to her, her beir«, Q(c. And at the same 
court wds presented a surrender made by J. Jones and Jatts 
bis ivife^ oa the 27th cfJufif tbea lasc^ of the said iO acres 

in 
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la Gtdtuy, to the use of them for their lives and the life of 
the survivor; remainder to the heirs of their two bodies, 
remainder lo the right heirs of -4. Jones. And J. Jones 
and Jatu his wife were thereupon admitted tenants on the 
above surrender to tlie said land. On their deaths the land 
descended to Richard Jones, their eldest son ; and on his 
death, without issue, to his only brother Anlhony Jones; and 
on his death, without isspe, to his only sister J^»e Jories; and 
on her deaths without issue, to Grx/ffyi Price^ Esq. her heir 
at law. But neither Itkhard^ Anthony, ox.Jane Jones, or 
Gr^jfi Price^ were ever admitted thereto. By an in- 
denture, dated 10th of October 1770, between the above- 
named T. Aldersm of the first part, the said Jane Jones 
spinster of the second part, and •/. P., S. S., and R. F. 
(executors of fF. Langley) of the third part ; reciting the 
mortgage for 1000/. from A. Jones to T. Alderson, dated 
15th and \Qih of January I767, of the freehold estates of 
A. Jones in Sutton St. Mary, Sutton, and Gedney aforesaid, 
and which. indenture of the lOth of October 1770 was an 
assignment and confirmation of the said mortgage, and made 
for securing 4000/, and interest to J. F., S. B.j and K. jF., 
and wherein is a covenant from Jane Jon£S, that for the bet- 
ter securing the payment of the said 4000/. and interest, she 
would immediately surrender all the copyhold premisses be- 
fore mentioned to the use of J. F. 8cc., their heirs and as- 
signsy redeemable on repayment of tlie 4000/. and interest ; 
but no surrender was made by Jane Jones in pursuance of 
this covenant. At a court holden for the manor of Gedn^ 
Patrlett, on the 31st of March 179^* John Llewellyn waa 
admitted under the said codicil of Gryffyd Price to the said 
iO acres of land in Gedney, to hold to him in fee: and on 
the 30th of April 17^6, in consideration, &c. he surrendered 
all the said copyhold messuages and lands io Long Sutton, 
&c. as well the old estates as the new allotments, and also 
the said land in Gedney^ in different parcels, to the present 
defendants, who have been duly admitted thereto, and are 
now in possession thereof. The question for the opinion ol the 
Court was. Whether the lessor of the plaintiff were entitled 
to recover one moiety of the copyhold estates in Long Sutton, 
otherwise Sutton St. Mary^ Sutton St. Nicholas, Sutton Stm 
James, »pd Gedn^yp or either of tbemj^ as one of the heirs at 

law 
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law of Gryffyd Price, the same not having been sarrendered 
by the said Grj/fyd Price to the use of his will ? or. Whe- 
ther the said Grj(ffjfd Price's iaterest therein was not an 
equitable estate only, and as snch passed by bis will without 
sach surrender? 

Balguy^ for the lessor of .the plaintiff, contended (hat 
Grifffjfd Price had a legal and not an equitable estate only 
in the copyholds in question; and he not having surrendered 
to the Use of his will, the estates could not pass to his de- 
visee. Where one is. in legal seisin as tenant of copy hold 
lands, aiid,< by what is called a will| appoints those lands to 
the use of another, he must sun*ender to the use of his will. 
Ill Coke*8 Copyh, s, 39) it is said, '* a surrender (where by a 
subsequent admittance the grant i^ to receive its perfection 
and coniirination} is rather a manifesting of the grantor's in- 
tention than of passing away any interest in the possession ; 
for till admittance the lord taketb notice of the grantor as his 
tenant, and he shall receive the profits of the land to hrsL 
own use, and sh^ll discharge all services due to the lord:'* 
bgt ^' he cannot pass away the land to any other, or subject 
it to any other incutitbrance than it was subject to at the 
lime of the surrender. Neither In the grantee is ony man- 
ner of interest invested before admittance*; for if he enter, 
he is a trespasser, &c. ; and if he surrender to the ose of 
another, this surrender is merely yoid, and by no matter ex 
post facto can be confirmed." And he abo referred to Per^y 
V. Hhitchcad {(f), Kenehcl v. ScraftOH (6), and to the follow- 
ing MS. case : *< Floyd v. Aldridge and WilU%, SOth Nor, 
]777. In 177^, the testator mortgaged the copyhold ta 
fee, and surrendered to the mortgagee ; hut the latter was 
Bot admitted. The money was not paid at the time. The 
testator made his will in 1774, and devised the estate, with- 
out a surrender, to the use of his will; and died in 1775* 
'The devisee brought tliis bill to redeem, making the heir a 
party. Sir T. Seweil, Master of the Rolls, dismissed the 
bill, saying, that the plaintiff had no interest in the co{)yhold 
in practice or otherwise. If the mortgagee have not the 
legal estnte, there is no equity of redemption^ The* legal 
esiate remains in the surrenderor till admittance of the sur« 
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reoderee. After the first surrender, before admittance, lie 
is tenant to the lord, and may therefore surrender to the use 
of his wilK A second eannot prejudice a first surrender. 
When the .first surrenderee comes in, he will be admitted, A 
mortgagee is seldom admitted : tb^ mortgage is discharged 
by an entry on the court rolls. All remains in the mort* 
gagor; no fine, no change of tenant, 8cc. As he might 
have made a surrender to the u^e of his will without preju- 
dice to the mortgagee, he ought to have done it ; and the 
estate cannot pass at law ; and equity will not assist a volun* 
teer against the heir/* 
The Court asked the defendant's counsel where the diflSculty 
was? For till admittance the legal estate continues in the 
surrenderor, and descends to his heir, if it be not devised; 
aod a surrender made to the nse of the will. 

Reader, conirct, admitted that till admittance of the sur- 
renderee the legal estate remains in. the surrenderor, so as. to 
subject him to all the services due to the lord : but he meant 
to have argued, that he had not any beneficial alienable £ IW 3 
estate in him after the surrender, and could not make any 
new disposition of tlie land without satisfaction of the surren- 
der being Urst entered on the court roll of the manor ; and 
the admittance of the surrenderee at any time afterwards, 
would certainly relate back to the time of the surrender. 
Therefore, as to all but the lord the surrenderor seems to have 
only such equitable right as he had reserved to himself by 
tbe terms of the surrender; and therefore the equity of re* 
demption might pass by the will, without a surrender to the 
use of it:, which surrender, pending the former unsatisfied 
surrender^ seems to be useless. Or taking him to have the 
legal estate, yet holding it merely as a trustee, it would de- 
scend to his heir as a bare trust ; which could not be set up 
against the ccituy que trust, who claimed under the will. He 
admitted, however, the application of the cases of Kenehel v. 
Scraflon, and Floyd v. jfUridgty against his argument* 

LordELLEMBORouGH, C. J. We can only look to the 
legal estate, and that is clearly not in the devisees, but in the 
heir at law of the surrenderor ; and if tbe devisees have an 
equitable interest^ they must claim it elsewhere, and not in a 
pouit df law. For as to the doctrine that the legal estate 

cannot 
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be set up at law by a trustee agunst his cestujf jue tro^t, that 
has been long repudiated, ever since a case wbiqh was argued 
in tbe Exchequer Chamber some years ago (a). 

Per Curiam^ Postea to tbe Plaintiff (i)« 

(c) I presume.Uie case alluded to by his LordsTiip was WeaUy oa 
the demise of Yea, Barr. v. Rogen. where Sir'Wllliani Tea had agreed, 
about seven years before, with the defendant to grant him. in consider, 
atlon of a certain sum which was pa)d, a lease for his own and his 8on*s 
life ; and the defendant, on the faith of that agreement,^ had entered 
into possession and boilt a house on the premisses. After which Sir 
Wm. (not having executed any lease) gave the defendant ^x months* 
notice to quit, considering htm as tenant from year to year, ^ad 
brought this ejectment. Tiie case was argued in this Court in Tiimty 
Term, 19 Geo. 3.; when the Court, after taking lime to consider, and 
(as it was understood) not being agrqBd- in opinion, directed the case 
to be argued before all the Judges in the Exchequer^h amber; which 
argument took place in Michaelmas Term, 30 (yeo. 3, when a second 
Argument wras awarded $ but the case was never brought before the 
Judges again, l^liej Term Rep. 51.] But, as I collected at the 
time. Lord Loughbomugh, C. J. Gould, Ashhurst, and BuUer, Js., 
were of opinion that the defendant's equitable title might be set up as 
a defence to the ejectment. Lord Kenyon, C. J, Eyre, C. B., and 
Heath, J. were de<iidedly of a different opinion : and with these it is 
probable that the other Judges coincided; though I have no authority 
for saying so ; and no public opinion was ultimately delivered on the 
case* But that an equitable title cannot be set up in ejectment, has 
ever since been conudered as settled. Fide Doe tr. Syboum, 7 Term 
Rep. 1., Goodtitle v. Jones, in Error, Ifr. 47*, Doe r, Wharton, 
S Term Rep. a., and Roe v. Reade, t>. tss, 3. See also, on the 
same subject, Doe r. Pegge, 1 Term Rep. 75S., Doe o. Sta^le» 
a Term Rep, 684., and Roe o. Lowe, i H. Blae. 446. 

(b) But where the mortgagee is admitted, the equity of redemptioii 
nay be devised by the mortgagor, without having surrendered to tba 
use of his will. King v. King, 3 P. Wms. 35S. 
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Bonner against Charlton.. -^^^''^^v 

® Mty 4th. 

TN amimptit, the declaration stated, that on the 14th of Where a ver. 

August 1788, certain differences were depending between ^*^' " ^*^?'* 
the plaintiff and defendant, and that at the assizes at Nrtt/* sum, eubject 
tattle a cause between them was to have been then tried ; bat ^^ the award 
by an order of Nisi^Prius it was ordered by the consent of tor, to whom 
the parties that there should be a verdict for the plaintiff for aH matters in 
SO^ damages and 40s. costs, subject to the award of /• ^., referred to by 
/. H. and ff^. T., to whom all matters in difference between a rule of sM 
the parties were referred, so that ihey should make their ^^If^^l^" 
award in writing on Or before the JOlh of November then greater sum 
next, and that the costs of the cause should abide the event Jj'hlcht^*^' 
of the award, &C.9 and * that that order should be made a verdict was 

rule of Court. It then stated the mutual promises to per- Jf^5" ' *"^ *^ 

he do, no «#• 

form the award, and then averred an award made by the nfm^ffibyim- 

arbitrators named on the 0th of November, adjudging that plication will 

there was due from the defendant to the plaintiff 70/. which even to^he 

they directed to be paid on the 1st of January 1803, and extent of the 

that the costs of the arbitration should be equally borne, and i^i^en. 

that the defendant should pay to the plaintiff the farther sum 

of 5/« 5s. a moiety of such costs, and that the plaintiff should ^ ^ 

thereupon discharge the costs of the arbitration : of which 

the defendant had notice. That the order of Nisi Priu$ was 

afterwards made a rule of Court, and the costs were taxed at 

73/. By reason of all which premises the defendant became 

liable to pay to the plaintiff the said sums of 70/. and 73/.. 

according to the form and effect of the award, and the sub* 

mission, promise, and undertaking of the defendant ; and 

then stated the breach in nonpayment of those sums. There 

were also the common counts for money paid, 8cc. The 

defendant paid into court the 51. 5s., the moiety of the costs 

of the award, and to the rest pleaded non assumpsit. And at 

the trial at the last summer assizes at Newcastle, before 

Thomson B., a verdict was found for the plaintiff for 143/., 

made np of the sum of 70/. awarded to be paid, and the 

sum of 73/., the taxed costs mentioned in the pleadings of 

this cause, subject to the opinion of the Court ott the follow- 

iog case : ^ 

The 
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180i. The order bf Nisi Priu$, mentioned in the pleadings^ waft 

BoNMBR ** follows : '* It is ordered by the conseot'of the said parties 

agamMt ^' and their attorhies, that there be a Terdict in this caose 

CbarltOk* cc f^^ ^jjg plaintiff 30/. damages, and 40i. costs, subject to 

'^ the award and determination of i7. A., «/. jET.^ and /iF. 7^* 
*^ to whom all matters in difference between tlie parties are 
f 141 3 '* referred, so that they^ or any two of thero^ make and pab-^ 
^* llsh their award in writing, on or before the lOtb of No^ 
" ttmber neXtj and that the costs of the cause shall abide 
^^ the event of the award, and the costs. of the arbitration be 
'* in the discretion of the arbitrators, who >may direct by, 
*^ and to whom, and in what manner the^same aha)) be paid; 
^ and that a Yerdict shall be entered for such sam only (if 
*< any thing) as the said arbitrators, or any two of tliem, 
** shall find to be due from the defendant to the plaintiff/' 
AtiA if nothing be due, then that a verdict should be entered 
for the defendant, 8ic. Proceeding in the common form, 
and concluding that the order should be made a role of 
Court, &c. The arbitrators afterwards made their award on 
the 6ih of November 1802, within the time limited} in wbicb, 
% after reciting t!ie order of Nisi Prius, and considering the 

proofs^ they adjudged that there was due from the defietidant 
to the plaintiff 7o/., and awairded the defendant 4o pay the 
tame to the plaintiff on the 1st of Januartf then next, &c« at 
a certain place named ; and further, that the costs of the 
arbitration should be bofne by the parties equal ly* and that 
the defendant should pay the plaintiff the further sum of 
5/. 5s«, being a moiety of such costs, and thereupon the 
plaintiff should pay all the costs of the arbitration ; and that 
on payment of that sum, together with the said sum of 70/. 
and the costs, the parties should execute mutual releases. 
The costs of thecause were afterwards taxed by the Master 
of this court in the sum df 73/. The defendant, on the 6t& 
of Novtmber, had notice of the award, and the plaintiff at^ 
tended at the time and place appoihted for the p^urpose of 
receiving the damages and costs awarded to him; but the 
defendant never paid or tendered the damages or costs, ex« 
ccpt the said sum of d/. 5s. paid into court as aforesaid. The 
[ 142 j '^pkiiniiff's counsel insisted at the trial that the said payment 
into court by the defendant of the five guineas^ admitted the 
ordf r of Nisi Prius and award to be the same as set forth iH 
the dcUaratioo. On the i^etb ofJFcbruarjf 1803, payment of 

the 
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tbe sttODS of 7o/. and 73/. mentioned in tfae award and UVe 1S04. 
Master's a/Zocn^ur, was demandedof the defendant, which he BoNNEa' 
did not pay ; and the plaintifF discharged the whole costs again»t 
of the arbitration^ being ten guineas. There was no proof Charltoh. 
of any promise otherwise than as aforesaid. The question 
for the opinion of the Court was, Whether the plaintiff ^ 
were entitled to recover any and what sum i 

lUchardsdn was to have argued for the plaintiff, and T. 
Cart for the defendant ; but on the opening of the case, 

The Court expressed" a decided opinion, that the arbi* 
trator bad no authority to award greater damages than what 
the verdict of the jury had been taken for at the trial. The 
only power given to an aibitrator in such case, being to 
reduce, but not to enhance the damages. And in answei: 
toltn observation by the plaintiff's counsel, that at least the 
plaintiff might uke his judgment for the 30/. given by the 
jury, inasoiuch as the award was godd up to that extent, 
though bad for the excess ; the Court said, that could npt 
be ^ooe in a case where the award was of an entire sum, 
though it might when distinct things wefe awarded, some 
of which were good, and others not. That if damages 
were laid in the declaration at 100/. and ihe jury gave SOO/. 
it would be error on the record, and a court of error could 
not cut down the verdict to 100/. 

The hardship of the case being further pressed, the Judges 
gave their opinions srriatim. 

Lord Ellbnborouoh, C.J. The verdict was taken at [ ^^^ 1 
the trial for 90/. subject to the award of an arbitrator : he 
had therefore a limited jurisdiction, within that amount, 
to assess the damages which, upon investigation, he should 
fiad that the plaintiff had sustained ; but he had no autho- 
rity to exceed that amount. The damages found by the 
jury may in this respect be compared to the damages laid iu 
the declaration ; they operated- as a limit to the discretion 
of the arbitrator, in the like manner as the jury are limited 
by those.Iaid in the declaration. If tlie jury find more than 
are laid, and the plaintiff do not remit the excess upon the 
recoH, the Court have no authoritjr, to do so, and the ver- 
dict will be erroneous.. Here we have nothing to guide our 
discretion in cutting down the sum awarded. If we could 
ask tlie arbitrator whether- the sum of 30/. were right,- he 

might 



fit CASES iir EASTER TERM, 

1M4» iRtght very Mfiiistendy answer in the negative^ aad tell vm^ 

jl~~ that either the 70/. ivas in fact doe, or ooae^ or less tbao 

^mintt SOL That would depend on bis ju4gBMnt on the several 

CttABLTOK* itemg of the account, l^herefore all that we can see is^ that 

the arbitrator has formed a wrong judgment : we have |no 
means of correcting it : we may quash his award altogether^ 
but we cannot mend it. If, instead of bringing oo the 
question in this shape, the facts had been laid before tlie 
Court by affidavit in a Bummary way, we might have form* 
ed our judgment upon the matter, and aided the plaiiitifF 
as far as we were warranted in doing: but I understand 
an attempt of this sort has already been made without sue* 
ces9, 

Grose, J« I remember the application made some terms 

^ ago in this matter. The object there was to f^nter judgment 

(^ 144 ] f^^ ^hc 70/. which we thought we had no authority to direct 

when the jury had onfy given 30/. The plaintiff then was 

not satisfied with 50i. 

LAWaSNGB) J. ir the arbitrator had awarded two dis* 
tinct sums of SO/, we might have allowed the plaintiff to take 
judgment for the one sum which was legal, and not for the 
other^ whicli exceeded his authority. Bat we cannot tell 
whether the arbitrator did not take into his consideration 
matters which were Aot submitted to him ; and that if he 
^* had not so done> whether he would nQt have reduced the 

damages even below 30/. How then ciin we say that the 
plaintiff should have judgment for 30/. without knowing 
on what ground the excess was given? What the Court re- 
fused on the former application was to give the plaintiff 
the whole sum awarded* If it had been shewn that the ar* 
bitrator, at all events, thought the plaintiff entitled to the 
30/. we might have granted the application to that extent. 
Lfi Blanc> J. This action is founded upon an implied 
assumpsit for 70/. and the costs. Now I cannot think that 
tinder the rule of reference, the verdict having taken for SOh 
only, that the law will raise an implied assumpsit to pay 
as much more as the arbitrator shall think proper to award. 
The true meaning of the ryle of reference is, that the par* 
tics consent that the arbitrator shall mould the verdict 
uhich has 'been taken ; and that the verdict so moulded by 
bim shttU be taken to be the verdict which the jury should 

have 
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have found. For this purpose the verdict is alivays Uken ]V<'4« 

at the highest ium far which it is supposed that the b^"^^ 

damages can in any event be awarded, generally ii^deecl f<v at;ain*it 

the amount of the danmges laid in the declaralkin ; but it C^A^t^?^. 

never is understood by the parties to such conseut-rule, th^t 

the arbiirtttor is at liberi)' to award damages to any extent 

be pleases. The lawj therefore/ will not raise an ansump^it 

to pay any larger sum than what the arbitrator bad aulho*. 

rity to award ; and fee having awarded one entire sum, ba- 

yond his authority, no assumpsit can be raised to pay that 

or any smaller sum. 

Wd Ellgnaokouoh,C. J. declared his further concur^ 
reace on ibe last mentioHed ground. 

Postca to the Defendant, 



■r- 



SoMERViLLi: against Whjte, Ma^uh, 

A Rule »«i was obtained for setting aside the execution, '^'jf ^^H'^^ 
J . • I • . . . . . ' ^"* viot infer 

and returning the money which had been levied under that a writ of 
it, for irregularity; the execution having been sued out oii?r''d^"^^ 
pending a writ oi error, and after notice of the alloWance. beLuLhfvli 
After a sham plea and i.wsiie joined, and interlocutory judg- *"«<^ our be 
luent and a writ of inquiry execifted, the defendant, four judgmcnl 
days before final judijmfnt entered up, sued out a writ of 5*^"««* • a^nd 
error on the 9ih of February, reiurnable on the Ihh, and £{fbc ' 
lerved notice of the allowance; the plaintiff, notwithstand- '"ade return, 
ing, after entering up final judgment on the loih, sued out naf jSnf 
execution thereon. , , it will fijll * 

Garrow shewed cause, insisting that it appeared upon the t^p^dL^ 
very face of the proceedings that the writ of error was sued "P<>" •he 
merely for delay; it having Issued four days before fiaal Srwhca 
judgment entered. That this was a more convincing proof signed in the 
of it than an unguarded acknowledgement of the party him* rclat^rb^k 
lelf in conversation; which was admitted ♦ to he a sufljcient to*hVfirtt 
reason for suing out execution pending a writ of error. ^^^ °*^".» *"* 

Gibbs and Comj/n, contrd cited Jatjuc^ v. Niton, («), cmioi?Usucr 

^here final judgment was not signed till aiter the writ of er- ^^^^^^ »^^«f 

ror sued out, and the allowance of it served j and itiere -B<i/- ^^lorZZftA 

y, J. recognised the practice of suing out a writ of error ««<* served, 

^ was scf asidf 

{«) I Term Rep. 9^g, for.irreguU* 

rity. 

Vol. V, I j^f„„ *lli9l 
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I8O4. 

sc^eryilli 
White. 
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before judgment signed ; which he said happened in almost 
all cases; for otherwise execution W(»uld issue instantly. And 
that if a writ of error be sued out,x and the plaintiff will not 
sign judgment till after the return of the writ, Tn order to 
avoid the effect of it, and then sue out execution, the Conrt 
would set that execution asides and so it was done in that 
case. 

TV*/ Court referred to Warwick v. Figg (a), where, under 
similar circumstances, it was contended that the writ of 
errorj which was returnable before final judgment, was 
$pent when the judgment was entered np, and execution 
issued, and therefore was no supersedeas to the execntiun. 
Bat it was ruled otherwise f because the judgment when ea- 
tered, related back to the first day of the term, and therefore 
the writ of error was a supersedeas to it : and the Court therelbre 
set aside the execution. And they added, that they could not 
infer that any delay waslntended merely from a view of the 
proceedings, without an acknowledgment by the party that 
the writ of error was sued out merely Tor delay. That the 
precaution of sumg out the wtit of error before final judg* 
ment signed^ was sometimes necessary ; for where che judg- 
ment was for a large sum, a pUintiff would sometimes sue 
out execution immediately afterwards, without waiting io 
have his costs taxt'd, and before a writ of error could be sued 
out to stay him, if it were not sued out before. 

Rule absolute. 



Majf 7th. 

|f one of two 

defendants, 
taken on a 
joint ca. sa. 
be discharged 
under an in- 
solvent debt* 
ors' act, that 
will not ope- 
rate as a dis. 
charge of the 
Oii>er, the dis. 
charge ot the 
former not . - 
being withthe 
actual consent 
•f the plain* 
litf. 



Nadix against Battie and Wabdle. 

rpH E defendants were arrested on a joint ca» sa, ; after 
"*• which fVardle was discharged under an insolvent debt- 
ors' act, the piaintiflT not opposing such discharge. Where- 
upon 

Littledale now moved to discharge the other defendant 
Battie, and cited Clark v. Clement and English (b) and 
cither cases there referred to, to shew that if a plaiuttlF con- 
sent to discharge one of several deieudants taken ou a Jo'mt 
ca. sa,, he cannot afterwards take any of the others. And 



(tf) Q^o, Barnti, 196. 



(l) Term Rep. 415. 



though. 
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thoogh, he observed,. the discharge in this case might be ISOl, 
said to be by the act of \he law, aod not, as ia'that case, ^[^^ ^ 
)>y the plaintiff's own actj yet the plainiiiT so far adopted • against 
it, that if he had chosen to ^ay the sixpences, he might ^^^jfj,"/ 
have prevented the discharge. 

Lord Ellenqorouoii, C.J. The discharge, cannot be 
said to have l^een with the plaintiff's assent, because be di4 
Dot choose to detfiin ih^ parly in prison at his o^Vn expence. 
Nor can the law, wbich works detriment to no man, in coq- 
sequeuce of having directed the d'^scharge of one defend- 
ant, so far implicate the plaintiff'ai coi^sent, against the 
fact, as to operate as a discharge of the other. . 

Per Curiam^ Rule refused. 



Appleton against Binks, 

* 

T^HE pi a! ntifF declared iq covenant upon articles of agreer 
ment between him, on the one part; and the defendant, 
by the name and description of T. Binks, of, &c. (for and 
on the part and behalf of the Hight Hon. Lord Viscount 
Rokebif) of the other part, with a profert in curiam of the 
articles sealed with the seal of the defendant; whereby tlie 
plaintiff, in consideration of GuO()]. paid by Lord Rokeby^ 
covenanted with the defi^ndant, his heirs and es^igns, that 
he (the plaintiff) his heirs, &c. would, at the cost of I^ord 
Rokeby, his heirs, See. on or before the lf*Ah of Afdff 1803, 
by such conveyances as Lord /J, should require, convey to 
Lord j{. Syc. in feCi certain premisses in the county of York% 
&c. with spch wi^rranty, 8cc. as Lord Jtok^bq should require^ 
8cc. In consideration whereof^ the defendant for himself, 
His heirs, executors, ^c. on the part and behalf of the said 
Lord Viscount Rokcby^ did thereby coveftant with the plain- 
tiff that Lord Viscoupt J{oJI:fAy, his heirs, &c. should pay 
to the plaintiff the said 60O0I, the purchasttmoney at the 
lime pf seaUng and ea:ecutina(';^of:t6e conveyances aforesaid ,- 
with a proviso, that'if ImA wtokiby^i counsel '^(lould not ap« 
prove of the phintiffS title to the premisses, or if Lord 
jRoXrefry should die before the aaid ISthofil/ay next, th^ 
agreement should be void. The plaintiff then aterred his 
teisin iq fee of the premisses, and that his title was approved 

li by 
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Dj Lord Rokeby^s counsel^ and that Lord Rokebjf ^as still 
living; Hnd that the plaintiff was willing to execute' proper 
conveyances to Lord R. his heirar^ &c. atiheir costs, &c, of 
all which premises Lord K. after making of the said articles, 
had notice; atid though the plaintiff, after making the ar- 
tides, and before the l3th of Maj^ next ensuing, 8lc. gave 
tiotice to Lord R. and the defendant, that the plaintiff and 
his wife were ready And willing to convey to Lord R. his 
his heirs, 8cc. yet Lord R. has not paid to the pUintiff the 
said 600dL purchiise-money, but hasrePused^ &c. ; nor did 
Lord JR. require any conveyance, 8cq. but declined so t6 
do: contrary to (he effect oF the articles, and the covenant 
of the defendant, Sec. ; whereby the defendant has broken 
hi^ covenant, &c. to the damage of the plaintiff, 8cc. To 
this there was a general demurrer and joinder. 

TV, Jackton^ in support of the denturrer, proposed to 
argue, Istj Tiiat a deed could not be made by an agent, as 
such ; or, !?dly, That if it could, covenant did not lie against 
him, upon at tides describing him to be merely agent for 
Another. But 

The Court said that it was impossible to contend, chat 
where one covenants for another, he is not to be bound by it ; 
the covenaht being rn his own nam<»" for himself, his heirs,** 
etc. There was nothing unusual or inconsistent in the 
nature of the thing, that .one should covenant to another 
that a third person should do a certain thing, as that he 
should go to i?ome. The party to whom the covenant if 
made hiay prefer the security of the covenantor to that of 
liis pincipaL Here the defendant covenants for himself, 
not in the name of his principal, and puts his own seal to 
it. There' is nothing against law in it, if he will bind him- 
lelf for his pi-incipal. He probably consented to it upon an 
indemnity. 

Judgmeiil for the Plaintiff (a). 

Hull6ek was to have argued for the plaintiff. 

(«) Fiie Frontin v. Small, i Strt. 705- % Ld. Raf, t4tfl. Mj»e. 
beath v. Haldimand, i Term Rep. 17a. ( and Unwiav. Woleslcy, ib. 
674- ^ide also White v. Cuyler, i Term Rep. 176., and Wilkes r, 
ftack, % Eas^> 141. 

« 
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Hensiiall against Roberts and Otl^ex^, io Erro^ * WO^ 

O Htnshall was attached to nnswer Sarah Roberts arid jif^^ ^fjj^ 

'others, executrix and executors of tlie last will and *-.-..• 

» . . r •» count upoD 

testament of William J?oi^<r/s deceased ; which ^. jK. .was aii account 

executor, &c. of TF Damon, of a plea of tresita^s on the f!*'^^,*'^'?- 
case^ Sec. ror that whereas tiie deiendaot/7ensA£7(/ in the executhr,&c. 
lifetinie of D,anso(i was indebted to Duman in 500/. for ^oods ^"^* saying as 
sold and delivered by JDanson in his hfeiipie to the defendant Scc.) cannot 

HensAall at his request^ he the defendant, in CQnsideratioii be joined with 
. ^ • J T^ • 1 • i-i- .• I • o counts on pro. 

thereof, promised JJarison in his hletime to pay him, &c. niiscstothc 

There were various other counts upon promises made by the jwator; for 
defendant to Davison in his hfetime. Another set of counts Jjon'uiai^Sc 
iras upon promises to the ptaiiuiffs below^ the executors of promiscswere 

llic executor; the first of which stated, that whereas the ITi • ♦•^u i^ 

' ....'' plaintiits in 

defendant Henshall, afterwdrd^^aqd in the lifetime of Dafnon their rcpre. 

and of TV. Roberts respectively, was indebted to Dansou in tentative ca. 

* . "^ ' pjcity; and 

other 300/- for goods sold and dehveied by Damon in his under such a 

lifetime to the defendant, at his request ; and beinj ^o in- count proof 
deUed, the defendant in considerrition thereof afterwards, given ofanac. 
and after the decease of Danson and fF.Iloberts respectively, count ^latcd 
promised the Said Sarah, &c. (the plaintiffs below) execu* their indivU 

tiix and executors as aforesaid, to pay to them the said sum ^"** charac- 

. ters, Qu, 

Hlieii lequested. The declaration also contained tlie two Whether if 

fullowing counts?: *' And wheieas the defendant Hcmhall it had been 
afterwards, &.c. accounted with the said Sarah^ &c. (the an account^ 
plaintiiH beiov\') executrix and executors as aforesaid, con- stated with 
cerning divers other sums to the said Sarah, &c. (plaintiffs Jh^„Sv«^* 
below) executrix and executors as aforesaid, from the de- though named 
fendant, befoie that lime due and owing, and then in arrear ^c"ii^could* 
and unpaid ; and upon that account the defendaijt was found be so joined, 

in arrear and indebted u> the said Sarah, &c. executrix and ** **^^. *^*"*c 

of action 

executors as aforesaid in the further suu), &c. *the defendant would still 

afterwards, &.c. prt»inised the said Sarah, ^c. executrix and fPP«»f ^.«> ^ 

r A 1 o I 1 bave arisen in 

executors as aloiesaid, to pay theut, ccc. when requested, the time of 

And whereas ti»e defendant llemhfj/l was indebted to the tbeeji,ecutrix^ 
bi*id Sarah, &c. executrix and executors as aforesaid, in the nionc\ 
the further sum of 600/. for certain interest before . tl)«t time whenrecover- 
due and owing from the defendant to the said Sarah, &c. asJets^" 
executrix and executors as aforesaid, for and on account of' «[ i5i 1 
the said Sarah, &c. executrix and executors at aforesaid, at 
the instance ef the defendant, having forborue Aud given 

13 day 
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day of pajuient to the defendant oF divers sviais due arid 
owing to the said W. Damon in his Hfetime, and at the 
time of his death by the defendant then due and owing to 
them the said Sarah^ 8cc. executrix and execdtors as afore- 
said, the defendant, in considi^ratton thereof promised the 
said Sarah, 8cc. execVitrix and executors as aforesaid; to pay 
them, &c. : yet the defendant not regarding his said beveral 
promises, Scc.but intending to defi^ud the said TV. Damon 
in his lifetime, and the said JVm. Roberh ntier x\\e death of 
Damon in his lifetime, who survived Damon, and was D^4- 
«oitV executor, and ;t1so the said Sarah, &c. executrix and 
executors as aforesaid, since the decease of DambU and tV» 
Jiobtrts, hath not paid, 8cc. ; and therefore the said Sarak, 
&c. bring their suit, &c. ; and the said Sarahs &c., briii^ 
into court here the letters testamentary of Damon, whereby 
it appears that /T^. Roberts w as the executor of Dan^ont 
&c.;' and also the letters testamentary of rFw. Roberts; 
whereby it appears that tlie said Sarah, &c. are executrix 
and executors of TVm. Rob^rtSy** &c. 

^fter judgment by >if7 dicii and a writ bf inquiry to assess 
damages, and final judgment* in the court of Common Pleas 
in Trinity term last, a writ of error was brought in this court; 
and amongst ether common errors .it was assigned for errors 
that in some of the counts the phiintilfa have declared upon 
prbn'iises made to W. Damon deceased, in his tifeti^iie, and 
upon certain other promises made to the plaintiffs as execu- 
trix and executors as aforesaid ; and also upon promises made 
to the pliiiiftifTs upon a cause of action accruing to them in 
their own right, vii for iriterest due from the defendant to 
the plaintiifs for and on account of the plaintiiFs having fop» 
borne and given day of payment to the defend^Mit for divetf 
%uttiSf 8cc. Joinder in error. 

Jervis, for the plaintiff in error, insisted on the misjoinder 
of the count upon the accv>uut stated with the plaintiffs 
below in their own right, in the same dedaration with coonts 
upon promises to their testator, which could only be re* 
covered in their representative character ; because the same 
judgment could not be given qh the two different descrip- 
tions of counts. Jtnnings v. Newman (a) and Rogers v. 
Cook {b). And where the action is upon promised made to 



(«} 4 Tclnn Rep. 347 



(»} I Salk 10. 
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the executors upon a c»use of action arising in their timey 
they are liable to costs if they fail; and the naming them- 
selves executors is not material. Nicholas v« Kilitgrew {a) 
and fVallis v. Lewis (b). The very form of the count upon 
an account stated with the executprs, ^^eenis to imply a cause 
of action in their own time ; though it has been usual to add 
such a count in actions by or against executors; and in 
Secar v. Atkinson {c) it was holden to be no misjoinder with 
counts on promises made by the intestate. But there the 
plaintiff declared that he had accounted with the defendant 
as administratrix; and here the account is only alleged to 
have been stated with the plaintiffs below, " executrix and 
executors^"* not saying *' as executrix^*' &c. ; which is noalle* 
gation that the debt arose to them rii their representative 
character. Brigden v. Parkes (d). But at any rate, the last 
count for interest on a forbearance by the plaintiffs below, 
must be founded on a cause of action arising in their own 
time, which therefore clearly cannot be joinder with the 
otl)er counts. It is not sufficient that th«; principal was due 
to the testator in his lifetime ; for if a new security be taken 
by the executor, as a promissory note, he cannot declare 
on that jointly with other promises to th^ testator. Bttt$ 
V. Mitchell (r). A fortiori then be cannot recover interest 
accruing in his own time with any other count on promises 
to iiim merely as executor. It is true, that Bullcr, J. in 
King V. Thorn (/) and in Cockerill v. Kj^nastou (g) says, that 
the only question in such cases is. Whether the sum when 
recovered, will be assets of the testatoV? but tliut rule was 
doubted in Bollard v. Spencer (A); and thougli adverted to 
again in Ord v. Fcnwick (i) yet there thr promise was laid 
to be made to the plaintiff " as executrix.*' 

Bosauquetj Cfntra, observed, that by necessary implication 
where the parties to whom the promise was alleged to be. 
made, named themselves "executrix and executors,** it must 
be taken to have been made to them in their representative 
capacity, and meant the same as if it had been ^aid '^ as 



(a) I Ld. Ray. 436. 
(c) I H. Blac. loi. 

(f) 10 Mod. 316. 

(g) 4 Term Rep. aSi. 
(i) 3 East, 110. 



(b) lb. 1*215. 
(^) 1 Bos, 8e Pull. 414. 
(/) I Term Rep. 489. 
(A) 7 Term Rep. 358. 
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lfe4. *yecutrli,*' kti ; more esfprcially when it h said " ^X^eu* 
^ TZ • triSc, &c. aB aforesaid ;*' wbich refers to the antecedent 

wfm If tt^ ALL 

apiinit coantsi in whidi it is admitted that they ^ired in ttfeir re- 

*or^VTs presenlative characters. [Lord Ellf^bt}roH^h^ C.'J. We 

fh£rror. cannot import any thing from the other coanls^ we must 

look to this upon the account sta.ted) and see "iirhether itcaa 

f 154 ] be joined with tlie rest] In the very beginning of the 

declaration it is stated, t1iat the defendant was atiHched to 

linswer the plain tiflFs, executrix and eiKecutors, 8lc. ; and in 

the (Conclusion they make a profert of the letrers te^stament* 

liry ; which shews thitt they sued as such. 

Lord £LtiBNlBoBouoH> C. J. That leaves the question as 
before. It is the same as if it were said, *• y^., JR., &c. 
' being ejcecutor," &c. it is not an allegation' of their suing as 
sDch; and weckn supply nothing by intendment. If it bad 
been alleged that they «ued as ■executrix, 8cc. that would 
have been enot»gb to have raised the other question, 
Whether a count, upon promises on an account ^stated with 
one fis executor, can l>f! Joined with other*coants on promises 
Vrith the teit&tcir? upon ivhich there are. authorities boih 
%ay8. The cases in favour of theproposition a\e Buil v. Pa/- 
hierXa) iand Mason v. Jacksbn (6) together With the opinion 
bf Mr. Justice BuUer in the cui^^s cited, that wherever the 
snm recovered by the executor on promises to himself would 
be assets in his hands, there the count may be joined witli 
counts on promise! made to the te>fator. But there are 
Ihany autliorities the other way ; and 1 think you will hardly 
%\iA the point tenable. However, if you wish to have time 
to look into the first point, to see if the t]uestion can be 
raised on this record, the Court will give yau leave to men* 
tioti it again^ if you thiulc it will admit of argument. At 
|)resent, . 

Ptr Curiam, Judgment nhiy &c. for tlie 

Plaintiff in Error. 
And Bo^nqutt^ a few days afterwards^ said that he could 
hot ^et Tid oT tlie prelimiimry objection. 

<«) % Lev. 165k (2'} 3 Lev. 6a 
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^HIS was an action against an underwriter iipon a policy Aseinenct'tf 

of insnrance effected by the Pfaintiff as agent, residing a foreign 

in Great Britain^ upon the ship Oxholmt and heir cargo, [jJ^concluFive* 

both warranted Danish, at and from the island of Si, TbomoM evidence m an 
to tbe coast of Africai, daring her stay and trade there, and at po^^cy^^nn^* 

and from thence to Surinam, with leave to call at Bermuda surauce upon 

outward bound, with leave to exchange goods and slavea every matter 

with, any vessels. The pUiiitift' in his declaration averred risdictlonof 

the interest in ship and cariio to be in Jame^ Hazzell, SamcS *"^^ ^^u^u > 

Murpki/, and R. D. Jennings^ who during the time of tbe has professed 

insurance and Iors, were and still are Danish subjects, and J^.^^^}.^*- 
that the>»hip and cargo Were Dafmh; and that during the where a Dan* 

voyage insured; the ship and cargo were bosiilely seized, >*!» ship» ^"^ 

taken, and carried away upon the high seas by persons ui>- j^ai, wasVap* 
known. Plea the general issue. At the trial at Guildhall tared by a 

a special verdict was found, in. substance as follows: S'^w^a^rVDcn* 

The plaintiff was the agent residing in Great Britaim, and mark being at 

on account of' J. Ilazzell, J, Murphy and Jennings^ caused 5vlncO*and 

to be made the pohcir in question, which was subscribed by the court in 

tbe Defendant, upon the ship Oxholme and aoods. The ^'hichshewat 

cargo was loaded on boani the ship at the Island ot'Samt prize, profess. 

Thomas for the voya^i^e .insured : and the sliip Oxholme war- *"^ ^? ^°?"'' 
J . , , , T-. . T I . I • /< I « der that the 

ranted m the policy to be a Danish iUip at the time of lad- built ot the 

i^g of ihe r?oods on boHrl, and of the makTng of the policv, vessel was 
J f I II r '7 \^ ' 1 unknown, 

ana until the capture and los!) alter mentioned, was RjJani$h i\y^i she was 

ship, and the property ol the said J. HazaelU * •/. Murphy and »oW to a neu» 

K.D.Jramngs; and that the said cargo were also i)tf;*/sA oMy^sinixihe 

property, of the saidtJ. Ha^zzeUfiic, and tlie said J. H, J., declaration of 

and R. D. J^ were> during all the time aforesaid, sub- bUlof sale 

jcuts of the King of Dt^nmark^ residing and domiciliHted docs not men» 

tion her place 
«f built or her origin il owner, tltat the mare and third officer were naturalised 
. Danes cply since the declaration of war, and that the greater part of the crew were 
subjects of hostile powers, condemned the siiip us good and lawi'ul prize ; such con^ 
dcmiiHtion is conclusive against the warranty of neutrality in an action on the policy 
Against the underwriter; and no evtdeiiee could l^e received to falsify the facts afHnncd 
by such sentence, nor to shew that the conclusion was unfounded : although the sciu 
tcnce proceeded to rtf^r to certain ordinances of France containing rules to direct the 
Judgment of its Courts in the consideration of the question of.neutraliry ; by which 
rules the Pri^ €«ttrt*«fiftAr M) have regttUidd their, judgiueot in the.conclu^iou they 
W dtawA. 
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at the Dani$h Island of St. Thomat, and interested jn the 
said ship and cargo to the amount of the sum insured. The 
ship when she sailed, and during her whole voyage, 'until 
and at the time of the capture, had on board, together with 
all other papers and documents usually carried by Danish 
ships, to shew that she was a Danish ship, the papers foliow* 
Ing, tiz, a Latin pass, a Mediterranean pass, a bill of sale, a 
muster roll, a ibeasure briefi a certificate of property, and 
every other document getierally carried by Ddnidi ships. 
The first and second mate, and other officers, and the crew 
of the ship during the voyage, were Danes and Safedes; ex- 
cept one man on board at the time of the capture, who alone 
waa a subject of any nation in a state of hostility to France. 
At the time of making the policy, until and at the time of 
the capture^ there was open war between Great Britain and 
France. The ship with her cargo on board sailed from St. 
Thomas, and in the course of the voyage insured, was cap- 
tured by two French frigates, and carried into the French 
i%]and of Senegal, where proceedings v^re instituted before 
the tribunal for determining questions of prize ; when they 
proceeded,, upon the grounds stated in the following sen* 
tence, to condemn the ship and cargo as good and lawful 
prize, and ordered them to be sold ; and thereby they became 
wholly lost to the assured. The sentence of condemnation 
was as follows : ** Liberty — Equality. I Emltc Blanchet, 
^' Cohimandant and Adminstrator of Senegal, See* assisted by 
^* Citizen S. M. chief of the civil courts of marine in this 
" Island, P. A. and P, B. merchant, and J, F. C registrar 
" of this Colony, having seen the verbal process of the cap* 
^' ture of the ship Osholme carrying Danish colours, Captam 
'^ J, Fowft^ seized the SOth of Germinal last by the frieate 
'* of the Republic Tff^fiieree, coi^manded, by Citizen nil^ 
/iame^i, captain of a vessel ; having examined and com- 
pared all the instruments and papers relating to the said 
ship Oiholme, particularly two muster rolls, one in the^ 
Danish language, dated loib Novtmber 1797, and the 
other in the I^nglish language, dated 17th Novtcmber 
1797; the bill of sale of the aforesaid ship, dated 24lh 
^ May 1796, signed J. II. J. Plcwsher ; considering that 
<' the vessel, of what bifiU unknown, was sold to a subject 
'* of a neutral powei only since tiie declaration of the pre* 
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^ sent war^ and that the bill of sale makes no mention eitber 18D4, 

.** of her place of built or of her original owner; that the * ' 

'' mate and the third officer were naturalized Danet only agahui 

'* since the declaration of the present war } and the greater G«awtpii». 

" part of the white men of the crew are subjects of hostile 

'^ powers;' I decree the said vessel the Oiholme to be good 

" and lawful prize, conformabl}' to the 10th, llth^ ond l2th 

^' articles of the regulations concertaing prizes of the Slst of 

" October 1744, which are thus worded : * Every vessel of 

** enemy's built> ot which shall have been owned by an 

<< enemy, shall not be deemed to be neutral or belonging to 

*' an ally, if there be not found on board some authentic 

** instruments, ceitified by public officers who may ascer- 

** tain the date of them, which prove that the sale or trans-, 

'* fer thereof was made to some one of the subjects of allied 

*' or neutral powers before the declaration of the wir/ &c.-^ 

'' * No respect shall be piiid to passports granted by neutral 

*' or allied powers to the owners or fn asters of vessels who 

'' are subjects of hostile states, if they were not naturalized 

** before the declaration oT tlie present war%' ♦ All foreign 

'^ vessels shall be lawful prizes on. board of which there shall I '^ J 

'' be a suprrrargo^ merchant, clerk, pr marine officer of any 

'* of his Majesty's enemies, or of which the crew shall coh- 

^\ sist of more than in the proportion of one-third of seamen 

'* who arc subjects of hostile states/ Accordingly, I de- 

^ cree the said vessel the Oxftolme to be sold ia the gsuai 

*' form, and the proceeds to be delivered to whom of 

" right they belong. Done at the government hotise of the 

^' French island of Senegal, the 15th day of the inotuh (f 

^' 'Fraiarial, of the sixth year of the French Republic, one 

•' and indivisible. Signed Paul Benis, Marca Malivon 

** Bianchot, Chnrhonier Re^isirar, * But whether, &c. 

Jinnitigs for the plaintiff contended, 1st, That the sen* 
tence of the prite court anpeared npon the fac\B of it to be 
grounded tipon French ordinances; which not being binding 
upon other nations' who had not cx^n^ssty stipulated by 
treaty to be bound by therti, could not contravene the war* 
raniy of neutrality. Sdly, That the conclusion drawn in 
the sentence was not warranted by the premises, wUch^ on 
the contrary, rather tended to piovc the warranty of neutral* 
iiji and ^4ly> Thut the sei^ence of aforei^n court of admi* 
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ralty was on>^ binding in r^m, ao as te alter the properly in 
tlie thing itself qoodemnQd as prize; but did not conclvdc 
the queation of neutraiitj arising in anj other court of com* 
petent jurisdiction. He argoed at length upon these topics^ 
, and cited many cases. But it is unnecessary to repeat argn* 
ments and authorities which have been so frequently and 
aUy discussed of late, and particularly Uy aU the Judges in 
lhe«ilse of It^tkinn v. Henderson, in tlie Mouse of Lords^ re* 
poried at length in S Bos. and Pull. MK). 

Cmsik, for the defendant, contended, Ist^ That a war« 
vanty must be construed strictly ; and that where a ship iraa 
vrarranted neutral, she must be documented and navigated 
in such a manner as to entitle her 4o all the privileges of 
neutrality wherever thai question comes into discussion* 
£dly^ That where a neutral ship is condemned by a foreign 
•court of competent jurisdiction, whatever is decided by the 
aenteikce of that court is conclusive in any other court here^ 
•wbere the same.piint eonies in issue: and that akbough.tbe 
)K>int be not in terms decided, and the words of the sentence 
be ambiguous, yet if it can be fairly coljected what the fo* 
xeign court meant or professed to deoide> it is equally con- 
clusive. 3dly, That a general adjudication of good and 
lawful priec faUifies the warranty of neutrality. 4thiyj That 
a sentence of condemnation, formal, or informal, just or an* 
just^ with or without reasons^ if founded in any. part of it on 
the grouted of the ship's being considered as enemy's pro- 
pert}^ is conclusive against a warranty of neutrality. He 
admitted that some of the cases bad gone further, and had 
iaid down, -Sihly, That although there be in the sentence 
a general aHjudication of good and lawful prize, as the con- 
jcluding or decretal part of it ; yet, that if tbe. reasons lead- 
ing to the conclusion were therein stated, and those reasons 
•did not either distinctly or by fair inference falsify the war- 
ranty of neutialiiy, the court, would not examine their va* 
lidity, and receive other evidence drhors the sentence upon 
the point of neutruXly. But he contended that the reasons 
•stated did, fuiily con8idered, falsify the warranty in this case* 
And further he admitted, 6chly, That where a ship has been 
condemned by a Freuch qoart of admiralty, and as reasons 
for thai condemnation Frtnth ordinances are stated to have 
been broken^ the couii here have been considered at liberty 
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to examine whether those ordinances were or were not^con- 
forcnable to the law of nations. But he contended that 
these ordumnces were conformable to that law. He argued 
at length upon these several topics^ and observed on some of 
the cases* Curia adi. tuU, 

Lord EllbIiiAorouoh^ C. J. now delivered the opiaion 
of (he Court. 

Since the judgment of tlje House of Lords in Lothian v. 
ffefiieriQrty it may now be assumed as the settled doctrine of 
a court of Engliih law, That all sentences of foreign courts 
of competent jlirisdiction to decide questions of prize, are to 
be received here as conclusive evidence in actions upon polt* 
cies of assarancf 9. upon every subject ioMnediately and pro* 
perly within the jurisdiction of such foreign court?, and upott 
which they have professed to decide, judrcially. In this 
case, the question, How far the alleged neutrality of the ship 
Oxholmcj described in the policy of insurance as a Damitk 
ship, wa«(y under the circumstances maintained, or falsified^ 
is a question, to the decision of which the French prise court 
at Senegal was undoubtedly competent* And ifthat court, 
before which proceedings for the condemiiation of thiM 
vessel as pdze were instituted, has, in the professed am} 
actual exercise of the functions of a prize court, decided 
thereupon, such decision must have the effect of concluding 
the question* It remains, therefore, only to ascertain, by a 
Reference to the terms of the sentence itself, whether it have 
so decided. In the first place, the Couit in every part of the 
sentence, considers the case depending before it as a case of 
litigated neutrality* It states the Oxholmc to have carried 
Danhh colours^ and so far to have been ostensibly a Danish 
vessel. After mentioning the written documents belonging 
to the ship found on boaid, it suggests, as drawing its neu- 
trality into suspicion, that it^ built was unknown ; and fur* 
ther, that it was sold to a subject of a neutral power only 
since the declaration of the present war; and that the bill of 
sale made no mention of her place of built, or of her ori- 
ginal owner. It then exhibits the quality and description of 
the officers and crew^ as affording similar matter of suspicion, 
as affecting her neutrality; viz. <^ that the master and the 
^' third officer were naturalized Danes only since the declar- 
*^ ation of the preser^t war ;** and <^ that the greater part of 
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'* the white men of the <^rew Were subjects of hosJttU 
** powers/' Ii then proceeds, to decree the Oxholme to b^ 
good and lawful prize, conforroablj to certain regulations of 
/Vance in the year i744 concerning prizes; by which it 19 
declared that vessels of enemy's. built should not be deemed 
peutral : that the passports granted by neutral or allied 
powers should not he respected, if gi anted to roasters of ve^ 
aeU subjects of hostile states and not naturalized befqre the 
declaration of War; and that vessels ahould he lawful prizes 
on board o{ which certain speQified officers^ being enemies^ 
should be found, or of which the crew should consist of 
more than one third of seamen subjects of hostile states* 
Looking, therefore, at the whole of the sentence, including 
the ordinance to which it professes to confirm, it is impossi« 
\\e, nut t9 see that the French prize court canvassed and de- 
cided upon the probability of tlie ship's actually being, or 
the fitness of its being presumptively deemed, enemy's pror 
perty, or at least not neutral, in respect of certain establisihed 
indicia on that head, collected together in the ordinance 
referred to. And having, in respect of such circumstances 
so staled and detailed, decreed the vessel to be good prize, 
it appears to us that we should do a violence to the fair 
ngieaning and import of the whole of the context if we should 
hold the Court to have so decided and decreed upon any 
other ground than this, viz. that the fact, which is the sub- 
ject of the warranty, was in their judgment substantially un^ 
true. And having ^o decided, we are bound, upon the prin-f 
ciples before stated> to give a conclusive effect to such 
their judgment, and to hold the warranty of ^' Danish ship" 
to be thereby fully disproved, and the plaintiff thereby i^lsp 
of course haired from recovering upon the policy in which 
%w\i warranty is ij^ontuined. 

Judgn^ent for the Defendantt 
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Doe, on the Demise of Charles Whitx, against iruntii^^ 

Simpson and Aiioiher. 

nnH I S was an ejectment for certain premisses in the pa- Under a de. 

rish of St. Matthew^ Bethnat Green^ in MiddlfseXf a/rcars of rent 
brought by the first remainder- man in tajl under the will and a bond 
♦of one Charles White, against the defendant, who claimed JomistSS 
as assignee of one Hopkins, under ja lease granted in August the survivor 
1786, by the executrixes ^of Henry Hyatt, the surviving cuJoSr&c? ' 
trustee qnder the will of Charles fVhitej dated July 1754, ofsuchsur. 
and properly executed and aiirsied; whereby the said de- ^^^H^ ^^^ 
visor having first devised unto the said Henry Hyatty all his of the rents 
messuages, lands, &c. whatsoever, in the parish of TVills- and profltsj>f 
don for life, with divers remainders over for life, remainder j^atcs and ar- 

to Charles White in tail : and having given directions for ^^rs, &c. to 
. . ,. . . I 1 fl J P*y certain 

the renewal ot a certain church lease, &c, ; proceeds as annuities for 

follows: ' • ^ives, and a 

'* I give and devise unto the said Mr. H. Hyatt, my cou*- an? from ^nd 
sin F^z Fcrrand, and Mr. Syddalf, and the survivor of *ffcr payment 
them, and the executors and administrators of such survivor, annuities and 
all those my me^uages^ lands, 8tc. whatsoever in J^oudon^ money, the 
Ktn%iHgtan, and in the parish of St. Matthew, Bethnal Ifj sLTceS 
Green, Middlesex, together with all arrears of rent due estates for 

from the tenants of the. said estates, and t*>e bond and j *^'* ^?'^,«' 
. , T I f L c* n dci to C. W. 

judgment I liave Irom my tenant Juan ougar, for arrears in tail, re- 

due; in trust, that they, out of the lents iind profits of the n^i»»ndertphii 
said estates and arrears due, siiall pay one annuity of 5o/. heirs; and he 

to my sister Mrs. Holme for her life, by half yearly pay* *^^® S^ve a 

*"'••' general power 

of leasing to 
the trustees for the best rent, with an allowance b( lol. a yeat to each for ihcir trouble; 
held, (hat the purposes of the trust bein<; all answered, by the death of the annuitants 
and the raising of the money for legacies, the remainder-man in tail (the life estate 
being spent} took the legal estaic in the premisses. For where the purposes of a tru-t 
may be answered by giving the tru«iteesa less estate than a fee, no greater estate shall 
pass t9 them by implication; but the uses in remainder limited on such lesser e:itaic 
lu given to them shall be executed by the statute. And in this ca^e it is sufficieut to 
ans«ier the purposes of the trust to give the trustees by implication an c-tate for the 
lives of 'ihe annuitants, with a term of years in remainder Mifficient for the purpose of 
raismg the ^loss sum charged out of the rents and profits. And tJiis construction is 
further confirmed in this particular case by the bequest to the trustees of ttie arrears 
and the bond and judgment, as w<il as of the rents an J profits; for otherwise the 
interest in the bond, &c. would go to ditteient rep.eseiiidiives than the estate if the 
trustees took a lee: and the ka^ing power was only to be executed as the occasions 
of the trust re«iuired. And there >Tas aUo a personal remqneratiQn id the tru^ktet'sof 
ao/v a year for their Kroubie^ which wa» o»t aaiendea to U»ir iiciis. •f 163 1 
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jga4, ments, from the tim^ of my decease ; ahd also to pay one 
r— other Annuity of 30/» to my $is4€r Mtm, Dickinson^ for b^ 
a-ifAfit"* life, by half yearly payments, for her sole and separate use, 
SiKTson, Sec. And from and after payment of the said annuities^ 
then in trust out of the said rest and residue of the said 
renta and profits^ to pay to my brother Thomas TVhitti and 
my nephew, bis son, Charles fflntey and PeUr Hobne^ and 
the survivor of themj and the executors, &c\ of such sut- 
vivor, ihe sum of SCO/, to be by them paid and applied 
ta the sole u$^e and benefit of the said childien of my said 
brother Williuni, in such manner and proportion, and tp 
r l(S4 1 ^^^ ^^^ ^^^^ ik^es, 8cc, as they shall think best. And from 
and after payment of the said annuitie«, and the said sum 
of 800/. 1 give and devise my said estates in London and 
Middlesex last mentioned, to my brother William for life, rc«* 
mainder to his eldest son William for life, remainder to 
his second son Samuel for life, remainder to his third son 
Charles for life, remainder to his youngest son John for life, 
remainder to my brother Thomas White for life, and after 
his decease to his son, my nephew, Charles White (the les- 
sor of the plaintiff) and his heirs male ; and for want of 
such issue to my right heirs for ever. And [do hereby give 
and grant unto the said Mr. H^att, Mr. Ftrrand, and Mr. 
Sj/ddallf and the survivor of thetn, and the executors and 
administrators of such survivor, full power and authority 
to grant any building lease and leases, or ariy other lease 
and leases, as often as there shall be occasion, of the said 
estates so devi.n^d to them in. trust as aforesaid, or any 
part thereof, for any number of years ; so as such lease and 
leases so to be granted, be made for the most or best rent 
that can be hod or got for the same, without any Bne or 
income. And I hereby direct, that so long as the said Mr. 
Fcrrand and Mr. Sj/ddall shall act in the said trust, they 
shall be paid or allowed every year the sum of iO/. a-piece 
for their trouble, ^ut it is, my will and mind that they 
the said Mr. Hyatt, Mr. Ferrand, and Mr. Syddall^ shall 
be only accountable for their own sevi?ral acts,'* See. The 
will contained other bequests not material to be stated* 
The devisor died in July 1751. 

At the trial before Lord E/lenioroughf C. J. at the SiU 
tings at Westminster, ahcv Michaelmas Term last, it clearly 

appeared 
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appeared that the lease under which the defendarrt claiiix-*' 180J. 
cd was toid under ihe power granted lo the trustees, the -^ -,T^ rx^ 
best rent not having heen reserved; and the • jury foui)d a affaimt 
verdict for the lessor of the plainiiff on that ground. But SiMPso>f. 
objection was taken at the trial (which was reserved to the *[ IM J 
defendants* counsel, with liberty to move to enter a non- 
suit if the Court should sustain the objection) that the legal 
tide was not in the lessor of the plaintiff^ the first remain- 
der-man in tail under the will; but (all the trustees being 
dead) in the heir of H. Hyatt^ who survived the other trus- 
tees, and died in November 1774. It appeared^ however, 
that of the two annuitants mentioned in the will, Mrs. 
Holme died in the lifetime of the devisor, and Airs. Dick^ 
r/fso/i after him in the year 176S; and the last tenaht for 
life died in l803, immediately prior to the bringing this 
ejectment. Also the sum of 8o6/. mentioned in the will, 
had been raised and applied as long^go as January 177 J ^ 
U'hen all the purposes of the trust were satisfied^ Lord EU 
knborough, C.J. was of opinion at the trials that the trus- 
tees did not take tlie legal estate for any longer time than 
the lives of the annuitants, and until the gross sum of 800/. 
was raised, and the purposes of the trust satisfied : hut if 
that were otherwise, yet after, all the purposes of the trust 
were at an end, he said he would direct the jury to presume 
a reconveyance, if necessary, to the persons that wcro be- 
neficially entitled under the will. But if it was afterwards 
objected by the defendant's counsel, that tlie powtjr cf leas- 
ing was intended by the testator to be given to the trustees 
daring the continuance of ihe successive particular estates 
carved out of the inheitance ; and that the exercise of such 
a power necessarily required a seisin in fee of the trustte.9 
to support it. And thereupon the verdict was entered for 
the plaintiff, with liberty to the defendants to move to set it 
aside and enter a nonsuit, if the CoUrt should hi* of opinion [ 166 J 
that the objection to the title of the lessor of the plainiift* 
Were well founded* A rule nisi having been: accordingjy 
obtained in J7i7arjr Term last for that purpose. 

Wood (who was with Erskine and Garrow) shewed caui^e 
against tlve rule; and contended that the trustees took only 
a chattel interest under the wiH for the payment of the an* 
nuities during the lives of the annuitants, and fpr raising 

VoL.V. K the 
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18QI. th* sum of 80o/. for the legatees; and when those purposes 
Dob d. Whit ji ^^^^ answered, which they were so far back as 177 K the 
mgaiHst legal e«tate was limited o\er to the several takers for life, 
SiMFsoif . remainder to the lessor of the plaintiff in tail, in whom it is 
now vested in possession. A devise to trustees and their 
executors and administrators, for the payment of debts and 
legacies, has been often holden to give them only a chattel 
interest, and when the purposes are answered the legal estate 
goes over. As in Co. Lit. 43. a. *Mf a man devise his 
lands to his executors, for payment of debts, and until his 
debts be paid, they have but a chattel and an interest un* 
certain in the land until his debts be paid :" ''and being a 
chattel; it shall go to the executor or executors for the pay- 
ment of his debts.*' And so it was resolved in Sir JF, 
CordtlPs case (a), and in Hilchim v. Hilchins (6). The de- 
vice to the trustees being also for the payment of the an« 
nuities ibr life, will not vary the question ; for the trustees 
will take no greater estate than is sufficient to answer the 
purposes of the trust. In Baruardiston and others v. Carter, 
in Doni. Proc. (c) under a devise to executors for payment 
^ of debts and legacies, it was decreed that, they had but a 

[ 167 J chattel interest : and, by the report in Brown, it appears 
that one of the legacies was a rent charge (d) for the lives of 
two persons and the survivor. In other cases where the de- 
vise has been to trustees and their heirs in trust ibr pay- 
ment of d^bts, legacies, and annuities, they have been 
holden to take no greater estate than such as was aommen- 
snrate with the purposes of the tinst : after which the limi- 
tations over took effect as legal limitations; as in Zjord 
Say and Sch v. Ladjf Jones (O* That was a devise to 
trtt<;iee8 and their heirs in trust; to pay legacies and annui* 
lies, and to pay the surplus to nfoine covert for life to her 
separate use ; and after her death the trustees to stand 
iieised to the use of the heirs of her body in tail general, 
subject to tlie payment of the several annuities; remainder 

(ff ) Cited in S Rep. 96. and CroEliz. 316. (b) i Vcro. 403. 

(c) 1 P. Wm%. 509, 5if. 1 Bro. P. C. i. 

{ft) This rent chatf^e wk ^.ven '* after fuch time as his said debrs 
and legacies should be discharged ;'* and oq question was made on this 
ground . ' 

(e) 3 Brol P. C. 458. 8 Vin. Abr. a6t. 

over. 
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over. And Lord Chancellor King held, that the use was 2d04. 
executed in the trustees and their heirs, during the life of the jj<,s'7w«fT« 
feme covcrty and after her death it was executed in the per* agiomt 
sons entitled to take charged with the annuities. [^Law^ Simpson.' 
TOice, J. I have heard iiord Kenyan say, that that was a sin- 
gle case^ standing on its own grounds fd).] The same prin- 
ciple was established in Shapland v. Smith (b), and in 5i7- 
ve$ter v. Wihon (c), that under a devise to trustees to receive 
and pay out of the rents and profits, annuities for lives, they 
shall have no greater estate than is sufficient for the purposes 
of the trusts created. Then it is argued from the power of 
leasing given to the trustees, that the testator meant to give 
them a fee : but that is not the necessary inference from [ i({8 ] 
the words of the devise. The power of leasing was meant 
to be confined to the duration of the interest the devisor 
liad before given to the trustees^ and commensurate only 
with the purposes of the trust \ and a power to- any ex- 
tent may be granted to one, without giving him the fee, or 
without giving him an interest commensurate with the lease 
which be may grant. Besides, the jury were instructed at 
the trials that even if the legal estate continued in the trus* 
tees^ after the purposes of the trust were satisfied, yet the 
jury might presume a reconveyance of it by the trustees to 
the remainder-man in tail, after those purposes were an- 
swered* And here a sufficient length of time bas elapsed to 
warrant such a presumption ; the last annuitant having died 
above 40 years ago, and the last of the legacies having been 
paid off in January 1771- in a case where mudi less time 
liad elapsed, Iiord Kenyan s^id, he would direct a jury to 
presume a sarrender of a satisfied term {d). 

Gihh$ {Park and Rou were with him) contri, contended 
that the demise to the trustees to pay annuities for lives, and 
a gross sum cut of the lands devised, gave them the fee, 
for otherwise the estate might not be sufiSicient to answer 
the charge. CordelV% Qa»t(b) was only a devise to execu-* 
ton to pay debts ; a mere power to raise money : and the 

(fl) FiMr Harton v. Harton, 7 Term Rep. 6$4. 
{h) t Bro. Ch. Rep. 74. (c) z Term Rep. 444. 

(d) ride Doe v. Suple, 2 Term Rep. 696, and Goodtitic 0. Joaes 
7 Term Rep. 49. 
(0 Cited 8 Rep. 9$| andCro. Slix. 316. 

« K 9 grounds 
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ISM. grounds on which Barnarditton ▼. Carter was decided in ihe 
TTT House of Lords, cannot be collected from the report. But 
afainii in Jenkitti v« JTenkinB (c)j where an anooitjr was devised to 
SiitMAa, Qu^ for life, to be paid out of certain lands by the execu- 
l ^^^ J tor to whom those lands were afterwards devised, the Court 
had no doubt that the executor took an estate at least dur- 
ing the life of the annuitant ; and they were inclined to 
think be took the fee : but that was not necessary to be de« 
ctded^ as the annuitant was still living. But, at any rate, 
the leasing power given to the trustees shews an intention to 
pass the fee to then ; for it is clear that the duration 'Of 
the lease could not depend upon the payment of the lega« 
cies* And as no such power of leasing is given to the te- 
nants for life, or in taili the devisor must have ilitended 
that the trustees should retain the power of leasing during 
the continuance of those estates at least. The calling it a 
power> will not prevent the mplication of a fee to the tios* 
tees, if the exercise of the power require them to take such 
an estate. As to the presumption of a reconveyance by 
the trustees, supposing them to take the fee, that was a.fact 
for the jury, vrhich they have not found. 

Cur. adv. vuU* 
Lord ELLENBORotGHf C. J. uow delivered judgment. 
This was a motion for a new trial (or that a nonsuit 
should be entered) on the ground that the legal estate ia 
the piemisses^ for which the ejectment was bronghty was 
Dot in the lessor of the plaintiff, but in the heir of the 
surviving trustee, under the will of one Chnrles White^ 
made in the year 1752; and that consequently the eject- 
ment should have been brought on the demise of such heir 
of the surviving trustee. The question arises on the will of 
the said Charkz White, made the 1st day of Dtctmbttf 175> 
(which his Lordship stated). The lease uadef which 
[ 170 3 ^^^ defendant claimed, has been found by the jury to be 
void) as not having been made pursuant to tbe ieasiog 
power contained in the will ; but it was contended, by the 
counsel for the defendants, that the ejectment was ill brought 
in the natne of the lessor of the Plaintiff, Ckarhs ^i^Ve, the 
fiist remainder*man in tail^ for the reason before stated, ctx* 
that the legal estate was not in him. The validity of which 

" (c) Willesj 65IS1 Hrh^ j|i^ cases art collected. 

^*^ objection 
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objection depends upon ihe question. Whether the original' I8p4. 
trustees took, by necessary implication arisisg from the 7^" 
whole of the will (as the defendant's counsel contended they ^^^a(n9t 
did) an estate in fee, or, as the plaintiflTs counsel contended^ Smrtoir. 
a chattel interest, or estate for such limited period only as ^ 

ivillbe sufficient to carry into execution the trusts of the 
will, I. r. for the purpose of securing the payment of the two 
annuities of 50/. each, and the gross sum of 800/. ? «— and 
Whether, after those trusta were satisfied, the several limita* 
tipns for life and in tail took effect as legal limitations ? The 
case principally relied upon the defendant's counsel, in sup- 
port of the proposition, that the trustees took an estate ia 
fee, was the iLase of Jenkins v. Jenkins, Lord C. J. fVilles^s 
Rep. 650* In. that case the testator John Jenkins^ being 
seised in fee, by bis will gave one ilfary Harper 51. a-year, 
to be paid her out of the premisses in question, by his execu* 
tor, as long as she should live; and to be paid quarterly: 
and the Court founded its opinion on this ground, viZf 
'^ That as the annuity was to be paid by the executor, and 
« to be paid out of the estate, the intent of the devisor 
(< could not take place unless the executor had at least such 
'' an estate in the lands devised as would last as long as the 
'* annuity was payable :" — and Lord Ch. J. WiiUs adds, 
'' Whether he has an estate for the life of the annuitant [ 171 2 
" only, or in fee, we need not determine in this acti^^n ; be^ 
" cause the annuitant is alive : but we are rather inclined 
" to think thai he took an estate in fee ; because there is no 
*' one case where a devisee^ by virtue of the word payingj^ 
*' has been adjddged to have a larger estate than for bis 
'^ own life, in which it has not also been adjudged that he 
*' took an estate in fee." But in the present case, nothing 
turns on the import of the word poying ; nor was the pay* 
ment directed by the will to be made by the trustees out of 
the estates devised, so as to. be a personal charge on them, 
bat ojBt of the rents and profits only; which words, in a 
moltitude of cases^ have been holden not to give more than 
at) estate for life^ as the devisee cannot be a loser in respect 
of such a charge. Of the several cases cited by Mr. Wood, 
two of them, which have the most immediate bearing on 
this question, viz. Shapland v. Smith, 1 Bro. Ch. Rep. 75 ; ^ ' ' 
and Sj/lvester v. ffihony 8 T. R. 444> appear to establish, 
that if an estate for life be left to trustees and their Heirs ia 

K3 trast. 
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\ 1804. trusty to pay the profits or an aonuity out oftkim to another 

^ TZr for life; and, after the death of the annuitant^ or person 

o/rainti entitled to the profits, if the estate be given to or to the use 

Sixpiov. of another, in such case the trustees uke only an estate for 
the life of the cff/ififiie trust or the annuitant, and the re- 
mainder over is executed by the statute ; and the authorities 
referred to, viz. Co. Lit. 42, a. and Sir FT. CordelFt case, 
8 Co. Ofi, establish the prf^position. That if an estate be de- 
vised to executors generally, for payment of debts, they 
will take only a chattel interest ; from whence it appears to 
be a fair inferetice, that wiiere the purposes of a trust can 
be answered by a less estate than a tee simple, that a greater 

[ 17S ] interest than is sufficient to ans^wer such purpose shall not 
pass to them ; but that the uses in remainder, limited oo 
such lesser estate so given to them, ahull be executed by 
the statute. 1 have not met with any case in which the 
trustees have been holden to take any other interest than 
either a chattel, an estate for life, or in fee ; but I see oo 
reason why they may not, in order to answer the purposes 
of the trusty take an estate by implication, for the lives of 
the annuitaou, with a term of years in remainder, iufficieot 
for the purpose of raising, out of the rents and profits the 
sum of 800/. directed to be paid out of the same* Such an 
estate might certainly be limited by express terms in a deed 
or will ; and the circumstance of the bequest to the trus- 
tees and the personal representatives of the survivor of them 
of the bond and judgment given to the testator by a tenant 
for arrears due (and which is certainly a matter merely of a 
personal nature) goes strongly in confirmation of this con- 
struction ; for if the trustees were meant to take a fee, tbeo 
the legal estate in the land devised, and the interest in this 
bond and judgment, would go to differ'.nt classes of repre- 
sentatives of the same surviving trustees ; which apparent 
inconsistency is avoided, if the trustees take the same de- 
scription of interest (i. f. a chattel interest in the land) as 
they respectively must do in the 'bond and Jqdgipeot. It 
lias also been argued, on the part 'of the defendant, that 
from the terms and object of the leasing power, a necessary 
inference arises, that the testator meant to give his trustees 
an estate in fee. ft docs not, however, appear to me that 
the leasing power fairly affords any such inferetice* The 
testator gives them power and authority to graat " building 

or 
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or other leases^ ks ofcea as there should be occasion,* of the 2B04. 
said estates so devised to them in trust as c^ortiaid ;'* hereby d^jj.*^^,,^* 
evidently connecting the execution of the power with the agabait 
particular trust estates before created, and exhibiting an in- SiiiMaif. 
tention that the leasing power should be merely comnaen- L ^*^ J 
surate therewith and auxiliary thereto. Tlie testator also 
seems to have contemplated the period of the trust \ and of 
course the trouble attending the execution of it, as not 
being likely to endure beyond the lives oi Ftrrand and Syd*, 
dall, two of the trustees ; for he directs, that ^* so long aft 
*' the said Mr. Ferrand and Mr. Syddall shall act in the 
" said trust, they shall be paid, or allowed every year the 
*' sum of JO/, a-piece for their trouble." To the oiher trus- 
tee, Hyatt y to whom he had devised an estate for life, for his 
own benefit in another estate in the beginning of his will, he 
of course thinks it unnecessary to make this allowance. A 
yearly allowance made to trustees so long as they should 
act, is not very consistent with an intention in the testator 
to impose that trouble upon the heirs of the same trustees, 
without any recompence jnade to ihtm for their trouble, and 
that for ever. The argument, on the pa it of the defend- 
ants, is. That unless the leasing power continue in the trus- 
tees, dowa to that period of time when some person should 
take an estate under the will, in resfiecl of which he might 
be enabled to grant building leases, that the buildings might 
fall into utter ruin and decHy ; and that if the trustees should 
take this power only during the lives of the two annuilantii, 
and for the time during which the SOO/. may be raised, 
that the estate could not be benefited by the gi anting such 
leases during the continuance of the several successive es^ 
tates for life, nor even dating the continuance of the estates 
limited in tail ; for tenants in tail are only enabled to make 
leases under the stat. 32 i?. 8, c. S8 ; and that for the 
avoiding of this inconvenience, the estate devised to the 
trustees must be construed to be an estate in fee« Admit- £ 174 1 
ting, however, that if the several devisees for life should ' 
survive the period during which the trust for the lives of 
the annuitants, and for raising the sum of 800/. may con- 
tinue, the inconvenience suggested, vis. of the sgspension 
of the leasing power for a limited time, and to a certain de- 
gree, might exist, at least till the remainder-man in tail, 
by suffering a recovery, should acquis to himself a power 

K4 of 
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ef making such leases, — slHl, if tlie incooveiiieiiceshotiU 
•obsist to a 8liil greater degree than it is likely to doy it 
would not waxraot u% in puUiog a construction apoQ the 
will^ in order to avoid it^ which the terms of the will do 
not fairly and naturally in themselves bear : and it appears 
to tne, that if we should construe the leasing power as con* 
tinuing beyond the duration expressly assigned to tlie trasts 
above mentioned, that we should do a violence to tlie fair 
obvious meaning of the terms in which that power is 
couched. Upon the whole, therefore, we are of opiniony 
that the trustees took an estate by implication for the lives 
of the aunuitantt, with a term of years in remainder, for the 
purpose of raising the sum of SOC)/. ; and that after tliose 
trusts were (as they appear in evidence to .have been) satis* 
iied, the several limitations for life and in tail took effect as 
legal limitations; and of course that the lessor of the plain- 
tiff', the remainder-man in tail, had sucli a legal estate in the 
premisses at the time of bringing his fjectment, as will enable 
him tP make the demise laid in this declaration. 

Kule discharged. 
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Dixoy and Others, Assignees of Battier and Son, 
JBankrupts, against Baldwen and Another. 



Where A.and TN trover for 18 bales of cotton twist, it appeared at the 

Svingfn^Lon. ^'■'••»' ^^''^re Lord Ellenborough, C J- at the last Sittings 

don, were, in , ^ - 

the course of ordrrinjc goods of the defendants, cotton manufactures at Manchester, 
to be sent to M. and Co. nt Hull, for tht puroose of being afterwards sent to the 
currespondcnts of A. and B. at Hamburgh ; ana on the ji^t of March A. and B. sent 
orders to the defendants for certain goods to be sent to M. and Co. at HuU, to be 
shipped for Hamburgh as usual ; hc1d» that as between buyer and seller the right of 
the defendants to stop as in trnnsUu was at an end when the goods came to the posses* 
ftion of M. and Co, at Hull ; for they were for this purpose the appointed agents of 
the vendees, and received orders front them as to the ulterior destination of th<; goods; 
atid the goods, after their arrival at Hull, were to receive a new direction from the 
vendees. But it was competent for A. and B., who became insolvent some time in 
July, but committed no act of bankruptcy till the »6th of September, to agree bwa 
JUh, and not from motive^ of voluntary and umUie ppeferenc^, to give up the goods to 
the defendants in the latter end of July ; and held, that the circumstances of the 
bankrupts having cnWcA a meeting of their creditors, and having taken legal advice, 
^nd being encour^ed by th^ result of such meeting and advice to give up the good*^ 
was evidence for' the jury to find that the ^oods were given up b&ua fde^ and not froQi 
anv motive of voluntary and undue prefm^nce to the defendants, though done by the 
banknipts in a situation of impending bankruptcy at the time ; the delendants, at the 
time of snch giting up of the goods by the bankruptS| hol4ing possession pf the goods 
upon a claim of riglu to %\ti^ them in Xrimi^i 
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at Gnildkally that the goods io question had been furnished l^M* 
by the defeadants, cotton dealers at MenckesUr, to the order £^^ 
of the Battiersy traders living in London^ whose course of ogBimi ' 
ilealiog it was to send orders to«the defendants for goods of ^M'*^*"* 
this description to be forwarded to Metcalfe aAd Co. at 
HuU^ for the pjirpose of being shipped to the correspondents 
of the Batiien at Hamburgh, and by those correspondents 
seat to the persons for whom the goods were intended* 
When the goods arrived at J/u//, the Metcalfes received 
orders from the Sattiers when and to whom to ship the 
goods at Hamburgh. This coarseof dealing had subsisted . -^ 

between these parties from January 1800 ; 'and as the Bat^ 
tiers received ordersfrom abroad for cotton twisty they gave 
orders from time to time to the defendants to send the goods 
to Metcalfe and Co. at Hull, to be shipped for Hamburgh 
as usual. Of this import was the order for some of the goods 
in question^ which was sent by the Battiefs to the defend- 
sou in a letter dated Slst of March 1803, in which the 
goods were diiected to be ^' paciced in bales^ marked G» S. 
(and a certain mark) for order^ and to be forwarded to [ 176 ] 
Messrs. Metcalfe and Sons, to be shipped for Hamburgh aa' 
usual ;" and another order for the remainder of the goods ia 
question, dated llth o( May t803, was couched in similar 
terms. Thcgoods were accordingly sent by the defendants 
to the Metcalfes at Hully marked and made up in the man* 
ner directed. In the beginning of July following the Bat'* 
tiers stopped payment^ of which the defendants being imme* 
diateiy apprised, one of them proceeded to HuU^ and stepped 
tbe goods in the hands of the Metcalfet on the 7th of July; 
and some time after, in the same month, took possession of 
them, upon giving tbe Metealjes an indemnity. Four of the 
bales bad been actually shipped on board a vessel about t0 
proceed to Hamburgh ; but they were afterwards relanded 
npon the application of the defendants, and were returned to 
tbem with the rest which had remained in the warehouse of 
the Metcalfes from the time of their arrival at Hull. One 
of the MitcalfeSj who was examined as a witness, stated that 
' at the time* of the stoppage of the goods, they held them for 
Messrs. Battier^ and at their disposal ; that they accounted 
^ith the Battlers tor the charges of the goods. And the 
witosss described bis business to be merely an expeditoi, 

agrcr^^e 
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IBM. sIgreeaUe to the direcdons of the BaiHert ; a'sUige and mere 
^^^ insiraiiieDt between bujef and teller. Tliat he had no au- 
ngminH thortty to sdi the goods^ and frequently shipped them with* 
Bai.»wsb. oqi seeing them. That the bales in question were to femain 
at his warehoBse for the orders of Battiers and Son ; and he 
bad no other authority than to forward them. That Bji the 
lime the goods were stopped^ he was waiting for the or- 
ders of the Battiert ; that he bad shipped the four baiet, 
expecting to receive sach orders, and relanded them^ be* 
cause none had arrived. That if the goods had been de« 
[ 177 3 manded by the Baitien before shipping, he should have de* 
Uvered them up to them. At the time when the defendants 
gave notice to tlie Metcalfa to stop the goods, they also ap- 
plied to the Battitrt to order them to be delivered up. The 
BaAtiert in the mean time called a meeting of their creditors 
in Lsndon^ and a case was laid before counsel concerning 
their right to restore the goods to the defendants; the result 
of which meeting and opinion was stated in a letter of the 
Sytb'of Jtffy from the Baiiiers to the defendants, in which 
lliey inform them '^ That yesterday a meeting was held of 
^ our several creditors resident in London, when they 
^' unanimously resolved that it would be most for tlie inte- 
•^ rest ofilie concerned that the aiTairs should be put in trust, 
^* and that the property should be divided from time to time 
*' amongst the creditors. The opinion obtained from coun- 
*> sel, and which we are happy to say agreed with oar 
^* wishes, was likewise submitted to their consideration ; and 
*' it appeared generally the opinion, that the twist (a) in 
*' Hull should be given up." There was also another letter 
of the 7th ol September from the Battlers to the defendants, 
inclosing a statement of their affairs ; in which they observe, 
that the defendants' <^ claim is stated according to what we 
'< concfive it to be, after deduction of the goods stopped at 
** Hull,'* The Battiers committed no act of bankruptcy 
till the 96tb of September 1803, on which act of bank- 
^^ ruptoy a commission issued on the 1st of October, The 
assignees afterwards demanded the goods ; which the defend* 
ants refused to deliver up« Two questions were made at the 
trial, 1st, Whether the defendants had a right to stop the 

(9) The goods in question. 

goods, 
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goods, as in tramihiy at the time ibejf look possession of 
them : or if they had not, fidly^ Whether the ^Baiticrs were 
in a condition to rescind the contract ; and if so, whether 
they had done any act amonntiog to a rescinding of the 
crontract before thjeir bankruptcy? On tl>e first question 
Lord EUenborough iftclined Against the right of stopping tji 
tramiiu under the circumstances of the case : and upon the 
other ground, his Lordship left the question to tb6 jufy^ 
Whetber or not the consent of the Battlers to the rescinding 
4}f the contract and returning the goods, given before the 
act of bankruptcy, were given bond fidt^ and without any 
intention of a voluntary and undue preference? which he 
inclined to think it was \ it being after legal advice taken^ 
and upon a conference with their creditors at a public meet* 
ing : and the jury fpund a verc|ict for the defendants. A 
rule nisi was obtained on a former day for setting aside the 
verdicTVhd having a new trial, on the grounds that the 
transii of the goods was at an end at the time when they 
were stopped by the defendants ; and that nothing afterwards 
happened which could amount to a rescinding of the con- 
tract on the partef the creditors, or of the bankrupts ; whose 
ability to rescind it without the concurrence of the creditota 
was under the circumstances denied. 

GarroWj Toppings and Ww^d^ shewed cause against the 
jule. Ist, The defendants were entitled to stop the goods ia 
transitu in the hands of the Meicaffes, who were middlemen 
between the vendors and vendees. HuU was not the iilti« 
mate place of their destination ; but they were ordered to be 
aent there for the declared purpose of being shipped to Ham- 
burgh. The ultimate place of destination then, as between 
these parties, was Hamburgh^ and the goods were still in 
transitu till they got there into the hands of the correspond- 
ents of the Battiers. The Mcicalfes were not the exclusive 
acknowledged agents of the bankrupts, but were middle- 
men. TJiey described themselves as expediters, and a mere 
stage. Their duty was analog6us to that of a wharfinger, 
in whose hands, as in those of a mere carrier, goods may be 
stopped. Stokes v. La Riviere (a), and Hunter and another, 

assignees 

(a) Sittings after Michaelmas 1784, at Guildhall, before Lord Mans, 
field, C. J. This case was cited Crom the argument of counsel in Ellis 
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1804. assignees of Blanckard and Lewis, ▼. Beat (a), carried the 
JTj^^ right of stopping in transitu farther than this case. In the 
mgithM latter the goods had been sent to the inn in the place ivhere 
Baiowev the bankrapts lived, who had given orders to the book-beeper 
to send them down to the quay, in order to have them ship- 
ped to be carried to Boston ; and they were accordingly 
sent; hot being too late for the ship, were sent back again to 
the inn, where they were ordered by the bankrupts* servant 
to be kept a few days longer till another ship was ready. In 
that case a new direction bad been given to the goods by 
iht bankrupts, and yet the vendor's right to stdp in transitu 
was holden still to continue, and did prevail. But here 
JTamburfh was the known ultimate place of destination in 
the first instance. The right of stopping tn transitu is now 
become a legal and not a mere equitable right, as it was per- 
haps at first considered. It was so considered by Lord 
Loughborough in delivering the judgmeiit of the Court of 
Exchequer Chamber in Mason v. Lickborrow (b), who re- 
fers to Lord Hardwickeh opinion in Snee v. Prescott (c). 
[ 1^ 3 l^Orose, J. If yon refer further back to the case of Wiseman 
Y. Fandeput (d), you will find that the right of stopping in 
transitu was originally put upon aground of equity, which 
has since grown into lawj It was expressly stated to be a 
^ legal righV, and not merely founded on principles of equity, 
by Lord Mansfield in the case of the assignees of Burghall 
y, Howard (e), and by the Court of C. B. in Oppenheim 
v. Russel (/}. [Lord Ellniboroughj C. J. It must have 
been considered as a legal right in Bohtlingtk v. Inglis, 
3 East^ 381., for there the consignors maintained trover 
against the assignees of the consignee upon a mere demand 

r. Hunt, 3 Terra Rep. 466. ^ but Lsrd EHenborough, C, J. observed 
that there was a more correct note of the case given by Mr. Justice 
Lawrence in delivering the judgiaeat of the Court in Bohtliogkir. 
lng\i%t 3 East, 397. 

(a) Sittings after Trin.' 17S5, at Guildhall, eor. Lord Mansfield, 
C. J. cited in 3 Term 366. 

(*} I H. Blac. 364, &c.tand cases there cited. 

(c) I Atk. i45. 

(4) In 16909 s Vem. xoj. 

(e) At Guildhall Sittings after HU. $iC s.| cited in 1 H. 81ac. 
,365, 6. 

if) 3 Bos,dfPoi. 4t« 

and 
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and refusal of the goods by the captain bcffore they were de« 
livered.] The right, tben^ being founded injustice and the 
common law, ought to be extended as far as. it may, consist- 
ent with the principle on which it is founded^ that is^ till 
the goods arrive at their ultimate place of destination, and 
have been taken possession of by or on the^behalf of the ven* 
dee or consignee. In Hodgson v. Loy (a), even part pay- 
ment was deemed not to take away the right of stopping in 
transitu; and the right being founded in honesty, courts 
have always leant in support of it. This was a case of deal- 
iog for the export trade : and all the cases which have been 
decided against the exercise of the right, have been cases of 
inland dealings. The goods were sent to the Metcalfes at 
Hull, merely as a stage oo their way io Hamburgh. In Hunt 
and others, assignees of Btnnet aod Heaven v, Ward (&)/ 
a delivery of the goods to a packer, even by the order of the 
vendee, did not conclude the right of the vendor to stop 
them in transitu ; the packer being considered as a middle- 
man. In JLeeds v. Wright (Oi where goods sent from Man* 
thestff on account of a house in Pans, were considered as no 
longer in transitu after they were in the hands of the packer 
io London, the vendee*s agent also lived in London, and ha^ 
an authority to dispose, of the goods where he pleased, and 
might have made London the place of their ultimate desti- 
nation. It was therefore not merely a constructive but an 
actual delivery. And in Scctt v. Pettit (d) the like determin-^ 
ation was made, on the ground that the corisignee bad no 
other warehouse than that of his packer, where all gocds con- 
signed to him were lodged, and which was therefore their 
ultimate place of destixiation. 

On the second ground they contended, that it was com* 
petentfor the vendees, the Baitiers, at any time before their 
bankruptcy, to renounce the goods, unless it were done with 
a fraudulent view to give the vendors an undue preference 
over the rest of the creditors. This was settled in Alderson 
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(a) 7 Term Rep. 440. 

(ft) Which came on upon a motion for a new trial in this court a 
few years before the case of Ellis v. Hunt, in 17891 cited in 3 Term 
Rep. 467. 

(c) 3 Bos. 8c Pull. 320. {d} lb. 4^* 
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V. Temple (a). Bat the letters negative sach a conclusion. 
For the goods were directed to be restored after legal advice 
takcDj and with the general approbation of the meeting of 
the creditors convened upon the bankrupt's aiAitrs in Lon^ 
don. Till the act of bankruptcy, the trader^ though failing* 
has the legal right to dispose of his propertji unless it be 
done with a fraudulent view of preference. The question 
then always is, Quo animo the act was done ? v If the resti* 
tution were made honajidt, as it appears here, by the con- 
sent of all interested' whose opinions could then be taken, 
that makes an end of the quedion* The meeting of the 
creditors was on the 25th of July 1803, when the question 
was canvassed and counsers opinion-taken; which being 
favourable to the defendants, the bankrupts wrote on the 
'i9th of July to the defendants to inform them that it was 
considertd as the general opinion that the goods should be 
given up to them. Wiihout this assurance the defendants 
might have resorted to legal process ; for the bankruptcy 
was not till the 26th of Septtmber* And if the goods bad 
been delivered up in July on a threat of legal procetf, no 
doubt the delivery would have been legaL Thompum y. 
Freeman (Jb). For even a demand for security will justify the 
creditor so obtaining it. Smith v. Fayne (c). On the 
question of undue preference they also referred to Cock v. 
Goodfellow (d)^ Small v. Oudlry (^)* Barman y. FUher (J\ 
and Hartshorn v. Slodden (g) ; and concluded, that at all 
events it was a question for the jury quo unimo the goods 
were retjirned, which they had decided in affirmance of the 
act of restitution. 

Erskine and Gibbsj in support of the rule {h} contended, 
1st, That as- between the buyers and sellers of the goods, 
who were the Battiers on the one hand, and the defendants 
on the other, the goods had reached the place of their desti"> 



{l) I Term Rep. 155. 
{i) to Mod. 419. 
(/) Cowp. i«7. 



(«) 4 Burr. ti39. 

Xe) 6 Term Rep. 151. 

(e) t P. Wms. 417. 

\g) t Bos. k PuU. 581. 

(Jk) i was not in court when the case wti argued t>y the plaintiffs 
cauosel \ but what follows u selected from the arguments urged whoa 
the rule ii/«i was obtained, and from the relation of Gentlemen who 
were present when it was fuiallf heard and determined* 

nation. 
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nation, and were no longer liable to be slopped in tramitu l^O** 
after they had come to the hands of Metcalfe and Son at Dixon 
JlulL Their uUerior destination from Hull depended alto- agatnH 
gether upon the orders of the BattUn, who might have dis- 
posed of them as thej thought proper ; and the Metcal/es [ iss ] 
lield the goods altogether at the disposal of the Batticn^ 
and were waiting their orders when the stoppage took place. 
This case, therefore, comes within the same principle as 
those mentioqed where the transitu^ was deemed to be at 
an end. And if it were not so, then there would be two 
sets of persons who would have the right of stopping the 
goods in transitu in t|;)eir progress from Hull to Hamburgh^ 
namelyi the original vendors, and the Battiers, who would 
become vendors with respect to their own correspondents 
abroad ; but it has never jet been considered that the right 
of stopping goods in transitu can be exercised by two 
different sets of persons at the same time. 2dly, They con- 
tended that the bankrupts bad no authority to rescind, the 
contract after having declared their insolvency and called 
a meeting of their creditors t but even if they had had 
such a power, they had not in fact rescinded the contract; 
but only informed the defendants of what they supposed the 
creditors meant to do: and that the stoppage of the goods 
by the defendants was not in consequence of the letter of 
the bankrupts on the S9th of July ; but had taken place long 
))€fore» upon an indemnity given by the defendants to the 
Metealfcs, and founded on an assumption of their right as 
vendors to stop them, a^s still tit transitu. 

Lord ELLtNBo&ouGH, C. J. There are two questions in 
this case ; the first, Whether a right to stop as in transitu 
existed in ihti defendants, the sellers of these g^ods, on th.e 
7ih of July, when they were stopped in the hands of Mtt" 
calfe at Ilullf the second. Whether, supposing such right 
not to have existed in them at the time of such stopping, the 
content to their retaining these goods, which was after- 
wards given by the Battlers, were, under all the circum* r ig| 1 
stances, a valid and effectual consent i or whether il be im- 
peachable, on the ground of its being a voluntary preference 
in cantemplaiion of their then impending and probable bank- 
ruptcy?, on which ground alone it has been sought to be im- 
feacbed^ both at the trial and upon the rule now pending. 

The 
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The strongest cased cited by the defendants' counsel in 
favour of their right to stop t» tramitu^ are the cases of 
Bunttr V. Beak^ cited in ElUs v. Hunt, 3 T. R. 46r., 
and Stokes v- La- Riviere, cited in BohiUn^k v. Inglis, 3 
East, S81. As to tlie first of these cases, Hunter v. Be ate , 
in which it is said that the goods must come to the corporal 
touch of the vendees^ in ordei to oust the right of stopping 
in transituy it is a figurative expression, rarely, if ever, 
strictly true* If it be predicated of the vendee's own actual 
touch, or of the touch of any other person, it comes in each 
instance to a question. Whether the party to whose touch it 
ectually comes, be an agent so far representing the principal, 
»s to make a deHvery to him a full, effectual, and final de- 
livery to the principal, as contradistinguished from a deli- 
Tcry to a person inrtually acting as a carrier or mean of con- 
veyance to or OQ the account of the principal, in a mere 
Xotirse of traniit towards him i In Hunter v. Beahy Sittings 
after Trin. 1785, before Lord Mansfield, 1 cannot but con- 
aider the ttansit as having been once completely at an en4 in 
the direct course of the goods to the vendee, t. e* when they 
had arrived at the innkeeper's, and were afterwards, under 
the immediate orders of the vendee*, thence actually launched 
again in a course of conveyance from him» in their way to 
Boston ; being in a new direction prescribed and communi- 
cated by himself. And if the transit be once at an end, the 
delivery is complete,' and the /raitst/iis for this purpose can- 
not commence de novo, merely because the goods are again 
sent upon their travels towards a new and ulterior destina- 
tion. As to the case of Stokes v. Ls Riviere and Lazcley^ 
the goods were claimed in suit by the plaintiff the seller, 
from the defendants, to^bomthe goods were delivered to 
be forwarded to their (that is, defendants) correspondents 
Messrs. Dukems of L,i$le : the Duhems were therefore the 
consignees, and Lisle the ultimate place of destination. 
Upon the insolvency of the Duhems, La Riviere and Ldwley, 
the dafendants, withclrew the goods from the hands of BtMe^ 
Overman, and Co. of Ostend^ to whom they had sent them 
in a eourte of conveyance towattls and for the Dukems at 
Lisle^ IjH Riviere and Co. insisted, as against the plnintifis, 
that upon the delivery of the goods to them for the Duhems^ 
ibe property was vested in the Duhems, in whose right (but 

for 
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tot their own benefit in account with the DuAemi) they l^^* 
claimed to detain the goods. This however, in respect of the d,xon 
Dukems^ on whose right the^defendants stood^ was clearly a mgminu 
case of transit not finished at the time of the claim made. ^ALtwiK* 
The case of Hodgson v. Loy Was also a clear ease of transit 
uncoaipleted ; for the bptter^ purchased in Cumbtrtand, was 
proceeding through different stages of county conveyance 
to J5. Ward^ the purchaser in London; but before it 
reached the place of its destination^ it was stopped : and 
the only very material question in that case was, W^hetber 
a part payment by the purchaser took the case out of the 
common rule, and ousted the seller's otherwise unquestion* 
able right to stop in tranuiUMf The late cases which have 
been cited^ of Letds and amothir v. Wright (a), and Scott and 
ethers, assignees v. Pettit (6)^ are authorities to the same 
eflect. In the former the tnuaitus was holdeo to be at an 
end when the gooda had leacbed the defendant, who was [ 186 ] 
the packer of one Afon rrait, a general agent of Le Grand and 
Co« at Parttiand who bad a general power of disposal, in re'^ 
spect to them> and might have seen the goods either to his 
principaiaat Paris, or to Holland,' Germtmjf, or such other 
market as he should think best. And the latter case^ simi- 
lar in many circumstances to the former, waa decided on 
the same gtound, Tia. That the transitus of goods is only 
not at ao end upon their reaching the packer, where they 
remain with him for the purpose of being forwarded on to 
some ulterior appointed place of destination. But here, as 
in those cases, the goods had so far gotten to the end of 
Ibeir journey^ that they waited for new orders from the pur^^ 
chaser to put them again in motion, to communicate to 
them another sobstantive deatination, Md that without such 
orders they would continue stationary. As to thq second 
question, 1 continue to think as I thought at the trial, that 
the bankrupts were competent to rescind, and had in fact 
rescinded, the contract for sale of these goods^ The cir* 
ciiinstances of deliberBiioo>' consent of creditors, advice of 
counsel) and the publicity which attended the whole of the 
measure^ exempted it from being properly considered as a 
fmudulent preference iu contemplation of bankruptcy. That 

(a) 3 Bos. 6c Pull. 3x0. (&) Ih. 469. 

Vol. V^ L the 
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the Batiiers roust have cousidei^d themselves in a state 9f 
insolvency and impending bankruptcy at the time, canndt 
be doubted ; bui untif an act of bankruptcy^ the jit$ dispo* 
ntnii over goods remains by law with the trader, unless ht 
exercise it by way of a voluntary and fraudulent preference 
of a particular creditor in contemplation of bankruptcy. 
But here the goods were given op, if not from a threat of 
KtigatioD, at least under an idea of the right being probubly 
adverse to the claim of the bankrupts and their creditors; and 
voluntary favour towards the defendants, did not operate as 
any iDdacement with the bankrupts to ^recede from their 
nghts on this occasion. The question. Whether, under all the 
eircumstanees, they acted bon& Jidt in giving up the goods, 
or from a motive of voluntary and undue preference to the 
defendants} was left to thejury^ who by their verdict have 
affirmed that the bankrupts acted bonaJid€, and have nega- 
tived any voluntary preference. 

Grosb, J. wasof opinion, on the first point, that the right 
ta stop in transitu was not at an end when the defendants 
took possession of the goods* But if it were, he thought, on 
the second pointy that the questioa had been properly left to 
the jury^ who had found that this was not a voluntary pre- 
terence. 

L^wAfiNCK, J. agreed with Lord EUeubarougk on the first 
point, that Uie goods had before their stoppage by the defend- 
ants arrived at their ultimate place of destiuation us between 
these parties, and consequently that they had no right to 
stop them as in transitu. But on the second point, tiiat the 
letter of the 89th of July was no recognition on the part of 
the bankrupts of the act of the defendants in stopping the 
goods^'nor an agreement to rescind the contract. On the 
contrary, it imported tliat they did not chuse to do any 
thing without the approbation of the creditejs at large. The 
objectof that letter was to give tbe defendents information 
that the creditors in London had met, and that the creditors 
who attended that meeting seemed disposed to give up the 
goods ; but not taking upon themselves (the Battitrs) the 
disposition of them, but referring every thing to the cre- 
ditors. And there was no assent of the creditors to tbe stop- 
page by the defendants. 

Lh Blancj J. agreed that the transit of the goods was at 

an 
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an end before they were stopped by the deff ndants. As be- 1804. 
tween the bayer atid seller they were atrived at the place df J " 
their de^stination when they g6t to the possesion of the Mct^ agafmt 
talft$ at Hull^ for till the Mctcdlfcs received directions frbm BAldwe*. 
the Battlers; they did iiot know where to Send the goods. 
The warehouse of the Mttcalfes at HuU must thferefoi'e b^ 
considered as the warehouse of the Battiers. With respect 
to the tase of- Hunter v. Jieale, he observed that the met* 
bhants there (the vendees) having given the goods a difler^ 
^nt direction after they got to thb inh^ and before they^ete 
stopped, hi» should have thought thftt the transit w^as at in 
4snd. Upon the second pohit^ Whether the goods wtre banA 
fide delivei-ed up td the defendants ? he thought it a point of 
considerable difficulty oil the evidence ds it appeared before 
the Court. The letter of ihe SOth of July referred to 
^ome antecedent cori-espondehts^ and also to some legal 
opinion which had been taken; such^prior letter might have 
tM>ntained a proposal or detnand by the defendants to the 
Battiers to give up the gbods; and if so^ their answer 
tnight be eviderice of their agreeing to renounce them; 
bat ihe evidence was very Slight. If that letter meant 
merely to declare the sense of the greater part of the cre- 
ditors in Lohdon'y it would be going too far to ^kf that it 
amonnted to an absolute assent to the defendants taking back 
the goods. The evidetiee, however, though slight, was fit 
for the consideration of the jury; and they have found for 
the defendants; 

Rule discharged. ' 
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"T^HE partie^i by their reipective bonds of tubmissioiif Where parties 
•*• dated 20th of August 1803, bound tbemselves to submit !!|li?^°"!:, 

, ^ . mcnt in gene* 

tertain matters in difference to the arbitration of A. and B. ; ral terms oti, 

and if they did not make their award on or before ihe 2 1st ^^^ ^""4^0^^^ 
^ submission td 

arbitration, 
ai^ree that the time for making the award skall be enlarged, sUch agteement virtually 
includes all the tcrni!* of the original submission to which it has feference, amongst 
others, that the submission for ixxtYi tnlarged time shall be made a rule of Court ^ and 
Consequently the party is liable to an attachment for non*performaaCe of an award 
iBJidt within such enlarged time, under the sUt. 9 Ar lo W. 3, c. 15. 
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of September then nett, then to the umpirage of C so as he 
made his umpirage on or before the S4th o^ September 1803. 
By a memorandum on the bonds, dated SIst of September^ it 
was thereby agreed between the said parties, that the said 
arbitrators making their award should be extended from that 
day unto the 24th of September aforesaid, and for making 
the umpirage to the 1st of October : and by another indorse* 
ment on the bonds, signed by the parties on the 28th of 
September, the time for making the umpirage was further ex* 
tended to the 6th o( October, which indorsement was stamped 
with an agreement stamp. By an umpirage made on the 
5th of October, TAomso/i was^direc^d to pay 986/. lis. 2d. 
to Evans, by two instalments ; one on the 4th of November 
last, the other on the 6il\ of Jtinuary 1804. In the bonds 
of submission it was provided, that the bondt» and submission , 
thereby made, should be made a rule of Court, pursuant to 
the statute) ifeither of the parties should reqoire the same, 
and the Court should so please. But when the time for 
making the award was agreed to be enlarged by the indorse- 
ment on the bonds before mentioned, it was not 'added that 
that should be made a rule of Court. By a rule of Court 
.made on Saturday next after the octave of St. Martin in 
Michaelmas Term last, reciting the bonds of submission, and 
that the submission was agreed to be made a rule of Court, 
and that the parties had afterwards, by the said indorsements, 
^reed to enlarge the time in the manner before mentioned, 
it was ordered that such the presents and submission made in 
manner aforesaid, be made a rule of Court. The umpirage 
having been made within the enlarged time, and the defend- 
ant not having performed what he wa« therein directed to 
do,- an attachment was moved for 'against him ; whereupon 
a rule was obtained, calling on the plaintiff to shew cause 
why the last-mentioned rule of Michaeltnas term for mak* 
ing the submission, &c. for sudi eplarged time a rule of 
Court, should not be amended by confining such rule to 
the submission made by tlie bond and condition theiein 
recited, and exclli^rng the two -subsequent indorAeintnts 
of the 2lst and 28ih of September for enlarging the 
time, &c. 
This rule was obtained on the authority of Jenkins v. 
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Law{n)y where it was determined, that an agreement to en* 
large the time for making an award must contain a new con- 
sent that it shall be made a ruleof Coart, otherwise no award- 
made within such enlarged time can be enforced by attach- 
ment. 

Wood and Wethert 11 shewed cause against the rule, and 
denied the authority of the above-mentioned case, which 
they said passed without observation ; and that it was plainly 
the intention of parties to an arbitration, who agreed by aa 
indorsement upon the subnrrission bonds to enlarge the time 
A)r making the award, to include all the terms of the ori- 
ginal submission, one of which was, that it"should be mad^^a 
rule of Court. That without reference to the contents of 
the submission bonds, ^uch indorsement was not intelligible ; 
and if reference were necessarily made to any part of the 
contents, it must in reason be made to the whole of them« 

Erskine nxid Marryaty in support of the rule, iusisted on 
the authority of the case of Jetikins v. Law, which was 
grounded on the net of 9 and iO JV, 3, c. 15; which enables 
litigant parties " to agree that their submission of their suit 
to the award, 8cc. shall be made a rule of Court, and to 
insert stieh agreement in their submission, or the condi- 
*' tion of the bond or promise whereby they oblige them* 
selves respectively to submit to the avi^ard, &c. ; which 
agreement being so made, and inserted in their submis* 
sion or promTse, or condition of their respective' bond?, 
shall on affidavit, 8cc., be eiitered of record in such Court, 
^ and a role thereupon made, &c., pursuant to such sub- 
" mission/' 8tc. and then it provides that the party De- 
g'ecting to obey the award, shall be subject to all the penal- 
lies of contemning a rule of Court. To give the Court 
jurisdiction, therefoi'e, the agreement to make the submis- 
sion to arbitration a rule of Court, must, by the express words 
of the act, be inserted in the condition of the bond or pro-* 
mise. It was so inserted in the bond; but that by the lapse 
of time became /(i/icfws officio j and then tiie agreement was 
made, which does not express that the agreement shall be 
made a rule of Court, but merely that the time shall be en- 
larged, fhat agreement is distinct from the bond, and 
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fc^nnot be incorporated into it ; for no action would now lie 
on the bond (a), but it must N brought on the agreement; 
and the instruments are so far distinct^ though on the same 
piece of paper^ that they required, and actually have, dif- 
ferent 9tampSf It was certainly competent to the parties to 
agree to enlarge the time, without agreeing to bavethfeir sub* 
mission again made a rule of Court. Then having men- 
tioned the one and not the pther> there is no reason for es? 
tending their agreement by implication^ 

Ziord Ellenborouoh/C. J. said it was a case of consi- 
derable consequence, affecting the practice of ^11 the Cquits, 
upon the construction of a very benefiqial act of parliament ; 
and therefore^ before the Court gave their final opinion they 
would consult with the ether Judges : though, as at pr^ent 
advised^ it appeared to him that the rnemorandq endorsed 
pn the submission-bond for enlarging the time, did, by ne* 
cessary construction, virtually incorporate all the condition^ 
in the bond to which they had reference. That they n)us( 
be taken to do so to a certain extent wa$ apparent; for ii) 
^hem$elve$ the metnoranda did not even specify the names 
of the aibitrators or umpire, nor the subject-matter of the 
reference ; and if any part were adopted, he could not see 
what line could be draiyq, and why the whole must not be 
adopted. Cur, adv. vuli* 

His Lordship now delivered tb(S opinion of the Court. 

This matter came on before the Court in the beginning of 
this term, upon a rule to shew cause why a rule made ip last 
Michaelmas term should not be amended by confining suph 
rule to the submission piade by the bond npd condition 
therein recited, and excluding the two subsequent memoran- 
dums or indorsements, bearing date the 2ist and 28th of 
September last, 8cc« By the condition of the arbitration* 
bond the arbitrators were to make their award on or before 
the SUt of September last, and the umpire to make his um« 
pirage on or before the 24th of the same month. On the 
2ls{ of September the parties agreed that the tin)e for the 
arbitrators making their awar^ ahould be enlarged to the 
24th of SeJUember. And on the 28tb of September they 



(a) Brown V. Goodman^ £*.i9 G. 3, B. R. cited in Littler o.HoHan^^ 
3 Term ^ep. 591. 
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agreed that the time for the umpirage should be extended to 
the 1st of October. The umpirage was made within the time 
to whkli, by this agreement, the authority of the umpire 
was extttncled^ and the agreement to enlarge was made a 
rule of Court. It was objected on the part of the defendants 
that the award of the umpire was not capable in this case of 
being enforced as a rule of Court, on the authority of the 
case of Jenkins v. I^aw, 8 2Vrw R. 87. ; the agreement to 
enlarge the time of making the award containing no ex« 
press consent that such agreement should be made a rule of 
Court. Butf upon considering thtit case^ in which the ob* 
jrction appears to have been given way to without any argu* 
ment on the p»rt of the counsel who had obtained the rule 
for an attachment, and on which account the matter was 
prubabl}' not brought under the immediate view imd atten- 
tion of tlie Court ; and upon conferring, with a view to an 
uniformity of practice on this subject, with most of the 
Judges of. the other Courts of fVcstmimUr Hally we are of 
opinion that the case referred to cannot be supported; and 
that the agreement to enlarge the time foj making the award 
must be understood as by reference, virtually iocorporatie^ 
in itself all the antecedent agreements between the parties 
relative to that subject, as if the same had been formally set 
forth and "Repeated therein^ and of course incorporating, 
amongst the rest^ the agreement contained in the condition 
of the bond, that the submission to arbitration should be 
made a rule of Court ; and tiiat, with reference to the en- 
larged time^ instead of the time originally specified in the 
condition of the bond. 

Rule discharged. And 
Bute for Attachment absolute^ 



193 



1804. 

EvAffS 

ttgaHiti 
TsoiTMiir. 



im} 



L4 



Sanubt 



I 'f 



^M GASES iH £ASTER T£RIi(, 

1804. 

2jJ?i'th SAND»y, Clerk, against Mi^leb. 

The London HPHE plaintiff broqght assiimpsiV to recover the value of 
fuwshk^e^: tithes due to him, as Yicar of St. Gifts, Camberr^^ell, 

jurisdiction, ^om the defendant, who occupied certain tenements wilhin 

Jjf y Gto. *® vicarage, and for which he had for two years before paid 

3,c. io4,over * Composition at so much an acre : but latterly the number 

IS^riT^* ?' ®^ ^^^ ^^^^Z '« dispute, the defendant refused to pay the 
Teientipnot ,j jj«i. ■. "^ 

tithes by the «»"» Mnwinded by the vicar, wlio thereupon brought this 

▼aTc^' *^« action «t the Sittings at fTestminster, before Lord ElkmbQ- 
^hich.was ^^*^ff** C, J., when he recovered a verdict for 7s, 6rf. upon 
under 5/. ; a count for a quantum valebant (n) ; which, together with 

!f the vicar ^'' '^' ^' P*'** *"^^ court, constituted the original amoui|t 
sue for the of the pfaiptifT^ft demand, as appeared by an account deli* 

Sw SJ **' ^^^^^ h '*™ ^^ *'^^ defendant before th^ acjiou broaght, 
tlun^i. 4p<>n and also by a bill' of paruculars obtained afterwards. It 
«S^* r ^yY^^^^ *at the plaintiff did not reside within th« juriidic^ 
quantum vmtg. ^^ ot the Court of Re(|Qest8 in the City of London ; but that 
fSIIdant** ^ ^^ defendant, though he resided at times nt his hoase u% 
enter a s^f Ptehhum Rye, in Sifiry, yet aNo kept a sliop and carried 
gesrionon the on tr^e wjthiii the city, The defendant, in the last term, 
that'he^waf ^P^^ ^^ affidavit that be was a freeman and inhabitant 
s\ freeman ' wi^bii| the cfty of Loudon at the the time when tha action 
of ?h?d?y^o? ''•• Mught, and that he wag served with the writ within the 
JLoodon, tud- city, obtained a rule m^ for leave to enter a suggestion on 

the lime^l^* ***« ^^"^^ "^^^^ ^^^ «^^- ^ ^ ^^ ®^^- ^» * ^' '0* C^cal acts) 
was served ** for extending the powers of the Coart of Requests in the 

for thc^^uT"*' " ^^y of Loadoa ;" that the original cause of action did not 
pose of oust, exceed 5/. and that the* same was. recQveral^le in the said 
•2?Vu P'**"*- Court of Requests, The 12th section of the act enacts, 

lit of his COSlS <« mi •/. • '^ i_ II 1. , . ' 

under the 12th 1 hat if any action or suit shall be commenced m any 
section of the '< other Court than the said Cpurt of Jieqneats for any debt 
*[ 195 1 '^ ^^^ e^cceedingd/. and recoverable by virtt|e of the recited 
<' j^cib (:j Jac. 1, p. 15, and H Qto^% ^ 10) und pf thi^ 
'^ act or any of them in the said Cpurt pf fUquests, io'every 
f^ such case the plaintiff in such actioii or smt shall 9ot, by 
f' reason of a verdict for bim, or otherwise, have or bis enr 

(a) The ^st count ai (he decl^tipn wy flnA composifipa for tiih«. 

f titled 
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<* titled to any costs whatsoever.'* Tlie I2th section pro-? 
vides, '< That this act/ or any thing herein contained, shall 
" not extend to any debt where any title of freehold, 8^c, 
•* shall come in question, or to any debt by'specialty, &Ct 
'* nor to any^otber debt that shall arise by reason of any 
'' cause concerning testament or matrimony, or any thing 
'^ concerning or properly belonging to the ecclesiastical 
^^ court, albeit the same respectively shall not exceed 
« 5/.- &c. V 

fVigltjf shewe^causp, and relied principally on the ground . 
that this, beini^a demand in respect of tithe, came within 
the exception of the 1 1th section, as ^^ a thing concerning or 
'< prop«rl^ belonging to the ecclesiastical court/' and there-^ . 
fore not within the jurisdiction of the Court of Requests, 
It is enough under these words that the subject matter of the 
action is one that concerns, or properly belongs-to, the eccle* 
sinnical cqurt; it is not Decenary that the suit or aciioa 
should specifically, and io form, be brought for the thing.. 
Now here the action is in substance for the single value 
of the tithe, the jurisdiction of which properly belongs 
to that court. The verdict was taken upon a count upon an 
implied asmmpsit for the value of the tithe, estimated in- 
deed by the rate of the former composition, which was then 
in dispute ; considering it as an agreement by the vicar ta 
let the defendant have the tithe, without specifying at whar 
value* The title to tbe tithe and freehold might have come 
io question in such an action ; which would be enough to 
ottst the jurisdiction of the. Court of Requests, according to 
Ifoollejf V. Clouiinam (a), though the action there was on an 
implied atsumptif for use and occupation. 

Morryat, in support of the rule, said, that it was clear 
from the bill of particulars, that the original demand waa 
under 5L, and that jurisdiction was given to the London 
Court of Requests over all causes not particularly excepted. 
That the title to the freehold could not have come in qnes-^ 
Uon ; for unless a contract had been proved, the value of the 
tithe coold not have been recovered iii assumpsit. Then the 
action cannot be said to have been brought for any thing, 
ivhich concerned or properly belonged to tbe ecclesiastical 
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cottrt ; for the plaioUff could not have sued there on this 
contract. Cur» adc. vult. 

Lord Ellsmboroooh^ C. J. now delivered the opinion 
of the Court. This was a motion for leave to enter a sug- 
gestion on the roll to exclude the plainti^ (who bad ^ob« 
tained a verdict in an action in this court, establishing on hit 
paft an original demand of less than 5/., and reduced by a 
tender to 75. 6<2.) from his costs, under stat. 39 isf 40 Geo. 3^ 
c. ]04, on the ground of the defendant's being resident and 
liable to be summoned within the jurisdiction of the Court 
of Ilequests for the city of Itendofi; and that the original 
debt sued for did not exceed the sum uf 51, The count in 
assumpsit upon which the question arises, was upon a quantum 
paUbantf for the value of titlies'due to the plaintiff, &s vicar 
of St. Giles, Camb^rweli, from certain tenements in tlie oc« 
cupation of the defendant, and alleged to have been taken 
and retained by* and at the request of the defendant. The 
plaintiff resisted the motion for leave to enter this suggestion, 
upon the ground of the following proviso, contained in the 
i ith section of the act ; vis. ^* That this act should not ex* 
*' tend to any debt that should arise by reason of any cause 
concerning testament or matrimony^ or any thing con- 
cerning or properly belonging to the ecclesiastical court ; 
^ albeit the same shall not exceeds/.;'' conceiviD<; that the 
subject matter of this action was ^' a thing concerning or 
" properly belonging to the ecclesiastical court." But we 
are of opinion that the subject of this action, being the re- 
covery upon a promise of an equivalent for tithes retained, 
is not a thing which can properly be said in its nature to 
concern tlit ecclesiastical court itself, in respect of the gene- 
ral rights, functions, or subjects of jurisdiction of that court, 
nor a thing which can be said properly to belong to it ; being 
neither more nor less than a civil contract collateral' to- the 
right of tithes (which the count assumes to be admitted) 
suable properly and peculiarly in a court of law, and which 
has no further coonection with the ecclesiastical court than 
fts the general object of snit, vi^. '' tithes,'' is in certain casea 
a matter properly cognizable in that court, as it also is ia 
other cases properly cognizable in the courts of law : it canaot 
therefore be said so far *^ properly to beloi^g to the ecclesi- 
astical court*' as to the oast the jurisdiction of the London 
Court oF Rec^qests iq sums not exceeding bl. within the 
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meaning of that proviso; and particularly in a case, as here, 
where do right to ^ithea comes in question. We are there- 
fore ofopinion, that as the action in this case should have 
been Woughi in the Court of Requests, the delendant 
is entitled to make his rule absolutp for eoteriog this sugt 
gestioD uppa the rolK 
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Seaward against Willocic. 
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May nth. 



T'HIS was an action against the defendant, an auctioneer. Under a dc« 
employed by the assignees of Thqmas Sputhcomh, a T^'f^i-iife an4 
bankrupt, in the sale of an estate of the bankrupt by auction, "after him tt 
to recover 130/., the deposit money paid by the plaintiff, " ©" any'oUier 
who was the highest bidder at such «uction, ^rith interest << son after 

and costs. The defendant at the time of- the sale entered ''^'"i for life, 

'* and after 
iuto the following undertaking in writings at the foot of the « them to as 

conditions of sale : '* If the title is not satisfactory, the de- '*nianyofhi$ 

^^ posit, interest, and costs to be returneiTby John fVillock.** << issue male 

The declaration ^ont^ined a special count upon this under- ** as shall be 

taking, apd the common counts for moqey paid, had, and << or their 

received, and on an account stated ; to which there was a <( bodies 

plea of the general issue. The cause was tried skt Exeter <«tj|^J*,^h 

summer assi'^es 1803, before Lord Alvauhyy C. J., when a '* generation 

verdict was found for the plaintiff with damajres ^(X)/., sub- Vi ^"[urf [*^^*^ 

ject to the opinion of the Court on the following case: " lives;" 

On the 23d of March 1753, UnU Southcomb, cleik, held, that A, 

. .17 took no more 

being seised in fee of the ren^ainder of the estate in question than a life 
after the determination of the life-estate of George Pott- "^^^^» ^^r 
hiry^ in his will of this date duly executed and attested, neral intent to 
devised as follows: *' To my son John I leave the* entire create an es. 

ta'e tail as 

guardianship of 'ThomaSj the son qf my son Tlwmas South- contradistin- 
iomby and also of my grand-daughter Elizabeth his sister". g"i shed from 
To him the said Thomas (a) I do give my estate of Holcomb int^en^to^^givc 
£arnr/ (being the estate in question) during his natural life, an estate for 
as soon as it- shall fall (*); but to his Ifustee in his behalf Scn'biu a^ 
shall be committed the profits of the said estate until he single intent 
shall arrive at the age of 21 years ; anc} after him I do give ^^Jl^^ol of 

/%.,..,«,. life estates to 

(c) t. e. hiigrandion Thomas. perwns not in 

(6^ I. e. upop the death of Geo. Portbury. etse^ which 

•^ the law will 
' not allow. 
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1804. itio bis eldest or any other son after him, during his natorat 

^ « life ; and after them to as many of his descendants issue male 

agminu *M ^l^^" he heirs of his or thbir bodies, down to the tenth 
WiLLocK. generation during their natural lives." The devisor died at 
the end of 1753, or beginning of 1754; leaving his grand- 
son, the devisee, his heir at laiv. George Portbury, the 
tenant for life, died in 17()3; and upon his death tbe devisee 
Thomas Southcomh entered into the possession of the estate, 
anci continued in such possession until his bankruptcy, as 
hereinafter mentioned. On the 28th of November 1798, a 
commission of bankrupt issu^ * aguinst the said Tkomat 
Southcomb, who was a trader, was indebted to the petition- 
ing creditor in a sum sufficient to support the commissioa, 
and had committed an act of bankruptcy; in consequence 
of which he was duly declared a bankrupt ; and on the Cth 
of November 1802, a bargain and sale of his real estate was 
duly made to Jackson and Chamber, who had been duly 
chosen^assigneesof his estate and effects. OnUhe gtb of 
November 1802» the defendant, by the direction of the 
fMsigneeSj put the estate up to sale by auction ; and by the 
cOQditiQns the purchaser was to pay down a deposit of 10/. 
per cent, and the residue on or before Ladt/^day 1803, on 
having a good title; the conveyance to be at his owo ex- 
L too 3 pence. The plaintiff was the highest bidder, and paid the 
deposit; but on the abstract being delivered, in which it did 
not appear that the bankrupt was the heir at law of Ltewis 
Southcomh, nor was any document stated to prove the death 
of Geo. Portbury, which it was insisted on by the assignees 
musti from the length of time in which he had been shewn 
to be in ei^isteoce, be presumed, refused to complete the 
purchase; alleging that a good title couM not be made; and 
insisted upon a return of the deposit. Sec. on that ground. 
The banknipt who, as is before stated, was the heir at law 
' of Lewis Southcomh^ has no children, and is willing to join 

the assignees in any act that shall be thought necessary to 
make a good title and conveyance; but neither of these cir* 
cumstances Was stated in the abstract, or communicated to 
the plaintiff or his attorney until a fortnight before the 
assises. The question for the opinion of the Court was, 
Whether the plaintiff were eptitled to recover I If theOiart 

•booI4 
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thoald be of opinion thai he was, the Terdtct was to ataad; 
if Dot, the verdict was to be entered for the defendant* 

Courtennjfy for the plaintiff, after premising that in the 
decision of this question the Coort would look to no other 
fact!< tban what were contained in the abstract of the title 
delivered to the plaintiff by the vendor, or such at least as 
were made known to the plaintiff before the action brought, 
itated the question arising on the words of the will to be. 
Whether the devisee Thomas Soutkeomb, since become bank- 
rupt, took an estate for life or in tail ? (If in tail, he admitted 
that the bargain and sale of the commissioners would pass m 
title to the assignees: but not if for life; for the bargain 
would only operate to pass that estate which the bankrupt 
lawfully might, and' not that which could only be perfected 
by operating as a forfeiture of his estate) (a). It is clear, 
that the testator only meant that Thomas Southcomb should 
take an estate for life. But it will be argued, that as the 
general intent of the testator was, that all the male descend- 
ants of T. S, should take, down to the tenth generation, that 
can only be effectuated by giving an estate in tail male to the 
first taker: but this would be doing violence to the words as 
well as to the intent of the will; for the estate is given after 
him, not to his issue, but to his eldest and any other son ; 
which is a word of purchase and not of limitation : and when 
the testator has expressly declared that such eldest or othes 
son of T. S. should only take for life, it would be a forced 
construction to imply from thenc<* a general intent that even 
the first taker should have a greater, estate. The only words 
of limitation afterwards used, viz. his descendants issue male 
as shall be heirs of his or their bodie?), from whence any 
intention to create an estate tail can be implied, must refer 
to the eldest or other son of T. S. And the general intent 
may be effectilated as far as by law it may, by giving an 
estate for life to the first taker, with successive remainders 
in tail to his eldest and other sons as purchasers. And he 
referred to .^rcAelr's case (6), Wyld^s case (c), Ginger v. White 
(d\ Goodtitle v. Woodhull (e), and SomervitU v. Lethbridgc 
(/) ; the last of which came nearest to the present case^ to 
shew that T, S. took. only an estate for life. 



(«) If^ide 4 Leon. 124. {b) i Rep. 66. 
(d) WUlet» Jtep. 34$. {e) lb. 59*. 



(c) 6. Rep. 16, b. 
(/) 6 Term Rep. 2 1 J. 
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costs ; as it wa:s clear that the bankrupt being heir at law of 
cr«te« " the testator, a good title might be made^ and that equity 
WiLLocr. would compel a speciBc performance ; and, that as by tbe 
C ^^ J terms of sale the conveyatice was to be made at the expence 
of the purchaser, no action lay to recover the deposit money 
till tender of such conveyance to the vendor^ and his refusal 
or inability to execute it : though' the vendee might have 
fais remedy in damages for not having the title made to him 
in due time. [Lord Elknboroughj C. J. If thb title Sbewa 
be not satisfactory, it certainly was not necessary for tbe 
▼endee to do a nugatory act in preparing a conveyance; 
and the paitie^ could not meail the latent title of the Vendor, 
but the apparent title which he exhibited^ and upon which 
only the vende<i was required to act.J Then the only ques- 
tion is^ Whether the vendor had a good title ? and that will 
tlepend on whether the bankrupt took an estjite tail under 
the will: for if he were only tenant for life, the conveyance 
by bargain and sale was certainly not sufficient to enable tlie 
assignees to convey in pursuance of the agreement. If in^ 
deed there had been no bankruptcy, and the bargain and 
sale bad been made by the bankrupt himself, that would 
have been a foifeiture of his life estate^ and let in bit re- 
mainder in fee before the existence of the next taker; but 
such a conveyance by tbe commissioners to the assignees, to 
which the bankrupt was no pdrty, certainly could not ope- 
' tate as such a forfeiture of his estate. The baokropt how- 
ever took an estate tail. Most of the cased cited were prior 
to Robinson v. Robinson(a); whercj under a devise to Lanct- 
lot Hicks for life, and no longer, he Uiking the fiame of 
Hoblnson, and after his decease to such son as he shall have 
taking the name of Robinson ; and for default of such issufj 
then over in fee ; Lancelot Ilich wfts holden to take an estate * 
tall by implication, notwithstanding the Mate for life, before 
[ &03 1 expressly given to him^ in order to effectuate the manifest 
general itii^nt of the testator, that the estate shodid noljg^ 
over till (Itilore of the issue male of L: H. In Somervilk Vi 
Lethbridgt {b), the limitatidnt were, not for lives, but for 
terms of 99 years, determinable •n lives; therii therefore 

(if} t Surr. 1^ and a V<s. ^25. (^} C Tcm R^. aij^' 
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coald be no question of an estate tail. It is material to con- iSOi. 
sider that this was a reversion to be disposed of; and if it ^^.awkri^ 
were to be considered that the first taker took only an estate afcafmt 
for lile, if he died in the lifetime of G. Portbury, the devi- WiLLocK; 
ses ovtr would have failed ; for *' after him/* in the first 
pince, must mean after the bankrupt: ^' I do give It to his 
(racaniug the bankrnpt*>) eldest son, or any other son after 
him'* (must mean any other son of the bankrupt after the 
eldest son.) ** And after them," must refer to all the ante* 
cedent lives nained^ viz. the bankrupt, his eldest son, or any 
other son; '* to as many of his (t. f. the bankrupt's) de- * 

K-endnnts^ issue male as shall be heirs of his (the bankrupt's) 
or their (any of his descendants') bodies, down to the tenth 
generation during their natural lives." The general intent 
therefore was^ that all tHe descendants, issue male, of the 
bankrupt should inherit in succession down to ttie tenth 
generation (which must mean from the father, and is only 
another expression for perpetuity); though the partioular in- 
tention was to give them only estates for lives : the only way 
therefore in which the general intent can legally be effected^ 
is by giving the bankrupt an estate tail ; for if he only locik 
an estate for life, and thft words *' issue male as shall be 
keirs of his or their bodies," are to be referred to the issue 
male of the eldest son ; then if the eldest'son took an estate 
of inheritance as a purchaset* after the bankrupt's death) 
which descended to his issue, the other sons of the bank- 
rupt, who could only take if at all next after such eldest 
son (after him) would be excluded. 

Couftenay in reply said, that the defendant's construction [ 204 3 
rejected the words *' or their bodies" (his or their bodies) 
which referred to the elden and other sons ; and read the 
words ^' his body." And it also rejected all the words limit* 
ing the estates for the lives of the several takers. That if 
ibcgeneral intent were to keep the estate as long in'the family 
as by law it might, that would, better be effected by grving" 
the bankrupt an estate for life only, with estates tail to his 
eldest and other sons in successidn, than by giving him an 
estate tail, whrch'he could immediately defeat* 

Tke Court said, that there could be no doubt that the 
particular intent was only to give the bankrupt an estate for 
life i and thaft there covid be no difiiculty in the comtroctioir 
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of tfae words, unless they were to be extended by the itip^ 
posed general intent to give bim a greater estate. They 

would therefore look into the cases with that view. And 

« 

now 

Lord EtLSNBOROuoHj C« J. delivered the jodgtneDt of 
the Court. 

On the argument of this case it has been contended^ on the 
part of the plaintiff, that the banhrupt, Thomas Souihctnnt^ 
did not take an estate tail, but only an estate for life, under 
the will of his grandfather JLevis Southeomb, clerkj itated in 
the case. The clause of the will on which the question 
arises^ is shortly andjin snbstadce as follows: <' To .him the 
'' said Thomas^ son of my 9on TAumot Southeomb, I do give 
^< my estate of Holeomb Burnel (the estate in question) 
'* during his natural life, as soon as it shall fall ; and after 
*' him I I do give it to nis eldest or any other son after him« 
'' during his natural life; and ^fter then»i to as many of his 
^ descendants issue male as shall be ^ heirs of his or their 
** bodiesi down to the lOth generation^ daring their natural 
lives. ** In order to give Thom^t Southc$mh, the devisee^ 
estate tail under this devise^ the counsel for the defend- 
ant has contended, that the general intent of the testator 
lequires such construction, which must therefore be adopted, 
though contrary to the particular intent, which is to give 
only an estate for life. And that such was the general intent 
of the testator, he argues fi om this : That the testator has given 
the estate to the eldest or any other son of bis grandson; 
and after theoii to as many of his descendants issue^male as 
shall -be heirs of his or theif bodies; thereby meaning that 
all the sonsiind their issue should take in succession ; whereas 
if Vhoma$ Southeomb, the first taker, shjall take only an estate 
for life, all his sons, except oncy and the issue of all such 
sons would be excluded. But 1 do not find any such general 
intent apparent on this will : on the contrary, the testator ha& 
expressly guarded agaiust any implication of such intention, 
by adding a limitation for life to every subsequent estate. 
His meaning clearly was to give estates for life only to his 
grandson, artd after him to his sons, Mnd after them to their 
sons duwii to the^O^h generation; for he.has added the words, 
^* during his or their natural lives'* to each limitation. Bat 
this be could not do bj law, inasmndi as thu law will not 

allow 
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rilo«r of a successive limitation of estates for life to persons 1804* 
unborn. Can we then make another will for the testator seaward 
giving to bis devisees drfferent estates than those he meant asaitft 
to give to them^ because the estates he intended qannot by Wxlloce* 
the rules of law. take effect? This I conceive would be 
assuming a power which does not 'belong to us, of turning 
a legal devise into an cxecuiorj trust. This devise may be 
read two different ways^ according as th^ expression '^ hi$ 
descendants" be referred to the descendants of bim^ Thoma% [ JQ6 ] 
Southcomb, the 6r»t taker; or to the descendants of his eldest 
or other son. Reading it in the way most advantageous 'to 
the defendant's arguments, it would run thus: *^ To 2homa9 
Southcomb for life^ and after him to his eldest or any other 
son for life, and after them to as many of his {Thomas South' 
comb\) descendants issue male as shall be heirs of h\s{Thoma$ 
SouihcomVs) or their (his eldest or other son^s) bodies dowo 
tu the JOth generation, for life^'* ikod so reading it, we find 
DO words shewing a general intent to give an estate-tail in 
contradiction to the express estates for life^ so precisely given 
tu each description of persons who ate to take under the 
will. In Robinson v« Robinion, I Surr. 39j the devise was 
\x> Loiificclot Hicks for life, and no longer; and after bis 
decease to such son as he shall have : and for default of such 
issue, then to the testator's cousin in fee* And the Court 
held, that Launcelot Hicks; by necessary implication, to 
effectuate the manifest general intent of the testator, must be 
construed to take an estate in tail male. There an estate to 
the tieirs male of the body of Launcelot Hicks is iihplied^ 
though an estate for life only be given to him ; because the 
testator's cousin, W. Robinson, the devisee over, was not to 
take till failure of such heirs male. And there, observe, no 
liinitatioa is added to the estates given to the son or the 
issue. So in Doe SiApplin^ 4 T. 22* 83, t})e devise was 
to Wm^ Djfmock for life, and after his decease, to and 
amongU his issue, and in default of issue^ to be divided 
between the testntor^s nephew and his niece, and their 
heirs for ever. There the intent of the testator was ma-* 
nil'est that his estate should not ^o over to his nephew and 
niece while there was issue of JVm, Dt/mo^. la Doe d* 
Bean V. Halley, S T. R. 5i the devise was to the testa* 
tor*s nephew Michael Hallcif for hfe^ and after his deceasje 
Vol. V. . M 1^ 
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to tlie eldest 3on of his said nephew Michael Halley and the 
heirs of such eldest son ; and in default of issue male of ht« 
said nephew, to S. Btan. The Court, in order to effectuate 
the testator's general intent, determined that Michael Hal^ 
liy took an estate for liiej remainder to his eldest son in 
tail^ remainder to the father in tail, in order to let in all his 
issue male ; the estate not beirg given over but in default of 
issue male of the said Michael Halley. And there the Court 
80 construed the will as to give Michael II alley an estate for 
lifeonij, with remainder in tail to his eldest son, remainder 
in tail to the father. In all these cases expressions were 
used denotiug an intention that the lands should continue in 
the descendants of the fifst taker as long as there were any^ 
without specifying or marking what estates such descendants 
should take. But in this case the devisor has not used ge- 
neral terms, from whence an intent to give a descendible 
estate to the issue of the first devisee may be collected ; but 
faasj in express terms, narrowed the estates which the issue 
were to take to estates for life; and thii?, properly speaking, 
is not a case of a particular and a general intent, both of 
which cannot be effectuated, and where the one must give 
way to the other; but a case' of single intent to create, as 
I. have said, a succession of estates for life nut warranted by 
law. We do not, therefore, feel ourselves warranted by any 
rules of construction to say, that under this devise Thomas 
Southeomb, the bankrupt, took any greater estate than for his 
life; and as it is stated, that previous to the time fixed by 
the contract for the payment of the money and completion 
of the purchase, or indeed till near the lime of trial, no in- 
formation was given to the purchaser that the bankrupt was 
heir at law of the testator, but the title of the assignees ap- 
pears to have been delivered in on the supposition of ttte 
bankrupt being tenant in tail, we think that the defendant 
has failed in making good the agreement on his part ; and 
that thereupon a right of action at law has accrued to the 
plaintiff. How far the title since communicated may in ano- 
ther course of proceeding, in another place, render the pre- 
sent proceeding abortive; and whether the plaintiff may not 
be ultimately compelled to fulfil his agreement, is not t'cir us 
in this action to decide. We are, therefore, of opinion that 
ihepostea must be delivered to the plaintiff. 

The 
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The King against Harper^ Friday, 

•Iftfjf 11th. 
A N information in nature oF a quo warranto was exhibited a charter 

aprainst the defendant for exercisine the of&ce of mayor g«'*ntcd to the 
rT- ..I r r i'i_i fnayor, bail- . 

or JLiverpool, in the couniy , of JLancaster ; to which he iffs, and bur- 
pleaded that Kins: Charles I., by his charter of the second ucsscs, or the 

fi. -LAI i»r- I greater part 

year or his reign, reciting that the town ot L,%vcrpooi was an of theniy to 

ancient town, and that the mayor, bailiflfs, and burgesses of choose one of 
the town from time immemorial had enjoyed divers liberties, be mayor : 
&c. by presniption, charters^ and custom, granted that Llie ^^^ the same 
burgesses f\nd their successors should be incorporated by ih^ pointed tRc 
name of the mayor, bailiffs, and burgesses of the town of nrst mayorto 
Liverpool, &c. ; and the king fyrther granted to the said ycrr'anduntS 
mayor, bailiffs, and burgesses^ that there should be one of some other 
the buigesses, in form thereinafter mentioned to be chosen, sh^??i, 
who should * be called Mayor ; and that there should be two elected and 
of the said burgesses, in form thereinafter mentioned to be ^Y!^^t *"d 
chosen who should be called Bailiffs ; and that the mayor, bailiffs to coiu 
bailifii, and burgesses for the time being, or the greater part *"'"* ""^'J^ 
of them (of whom the said mayor and one of the bailiffs for gcsses should 
the time being should be two) should have power to make reelected 
by-laws* And the king nominated Lord Strange to be the andtrabo'di- 
first mayor, to continue till the Feast of Sf . Luke then next rected the 

following, and until some other buriress to that office should H!^ j!"!^^'^ ^^ 
*^ *^ oe sworn in 

be elected and sworn, According to the provisions after ex- beforethelast 

pressed ; and the kinir also nominated R. Tarhton and "*y^''» **** 
r o . 1 • j» 1 •!.«• ... predecessor* 

J. Southern to be the two first bainfts, to contmue in the same and the balU 

offices unto the said feast, and until two other of the bur* *?sforthc 
gesses to that office should be in due manner chosen and and the bur« 
preferred according to the provisions after expressed, if the'S"*"?*^^-. 
said H. T. and J. ST. should so long live, unless in the mean if^c manner^ 
time fron^ that office they, or either of them, should, for t*^« new bail- 
reasonable cause, be amoved. And the king further granted Iworn in be- 
to the said mayor, bailiffs, and burgesses, that the mayor> fore the 
bailiffs, and burgesses aforesaid for the lime beings or the {"^b'^Tff 
greater part of them, from time to time should have power and the bur- 
yearly, upon the Feast of Sf. Luke, to choose and nominate §f"^*Ff- 

latter provi- 
sions explain the first, and shew that the mayor must be chosen out of the burgesses 
at large, and not out of thf bailiffs; and this avoids any que t ion as td the validity of 
a swearmg in of an officer before himself by his name of office. «( lo^ ] 

M8 , gnf 
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one of themselves who should be major for one ivhole year 
then next folloiting, and that aft«rr nomination and before 
admission to that office, he should take a corporal oath be- 
fore the hist mayor, his predecessor, and the bailiifs for the 
time being, and the burgesses, or so many of them as should 
be then present, to execute his office rightly, &c. ; and if 
during the year the mayor should die or be amoved, the 
aforesaid bailiffs and burgesses, or the greater part of them 
for the time being, one other of themselves into the office of 
mayor might choose, &c. for the residue of the year, having 
first taken a corporal oath in form aforesaid. The king fur- 
ther granted that the said mayor, bailiffs and burgesses, 
yearly, on the Feast of St. Luke, should choose and name 
two of themselves ivho should be bailiffs for the year ensu- 
ing, and that after such election, and before admission to 
that office, they should take a, corporal oath before the mayor 
and last bailiff (a) for the time being, and the burgesses, or 
so many of them as should be then present, to execute that 
office justly, &c* for one year next ensuing, unless in the 
mean time, for reasonable cause, by the mayor and bur- 
gesses of the said town, or the gi eater part of tltem, they or 
either of them should be amoved. And in case of the death 
or amotion of the bailifl^i, or either of them, within the year, 
it should be lawful for the said mayor and burgesses for the 
time being, or the greater part of them, one. other or two 
others of themselves bailiff or bailiffs to choose, 8lc. The 
plea then stated the acceptance of that cliarter; and set forth 
another charter, granted in the 7 /JTiV/. 3; which ratified the 
former charter: and, in order to do away doubts which had 
arisen by an unauthorized acceptance (without surrender of 
the former) of another charter in the 29 Can «., by which 
material changes in the government of the town had been 
introduced, the charter of King William gave the corpora* 

(a) The original charter hat) here the word beU\f in the singular 
number ; and some argument was at first attempted to be drawn from 
this by the defendant's counsel, in favour of the supposition that * 
the case might have been contemplated of an election of one of the 
bailiffs to be mayor : but this was waved on an intimation by the 
Court, that the word was probably put in the singular by mistake, as 
otherwise the word latt (Jast bailiff) as applied to bailiff ia the sio* 
gular number, was insensible* 

tion 
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tioD a common council of 41 of the burgesscB, of which 4l, '^04. 
one should be called mayor, and two should be called -j-j^Tkiwo 
bailiBs of the town. The charter then named T. Johnson to against 
be the first and modern mayor, to continue in office until the HA»PBit. 
Feast of St. Luke, and until some other of the burgesses to 
that office should be duly appointed and sworn, according to I ^^' J 
the provisions of the charter of ^ Car. ],, and nominated 
R. Norris and L. Iltwstim to be the two first and modern 
b«nilit}H, to continue until the Feast of St. Luke^ and until 
some other two of the burges'jps should be elected and sworn, 
according to the charter of Car. 1. Thp king further granted Common 
that the mayor, bailiBs, and burgesses for thetime being, or c^**°^"« 
any twenty-five of them assembled (of whom the mayor and 
one of the bailiflfs for the time being to be two) should be a 
common council, to execute all things, 8cc. And that if any 
ll»e mayor, recorder, cbmmon clerk, or some or any of the 
bailiflTs of the common council should die, oi from his office 
be amoved, depart, or refuse to stand, another fit person in\o 
bin office, 8ic. should be elected and sworti in manner as 
accustomed before the charter of the 29th Car. 2. The pica 
then stated th6 acceptance uF the charter of King William^ 
and averred that the election of mayor, recorder, common 
clerk, bailiffs, &,c was, before the charier of Car. S, used 
and accustomed to be had in the manner and bj the person^ 
prescribed by the ch»jter of Charles !• The plea theo 
ualtid, that on the Feast of St. Luke, fSth October j 43 G. 3, 
J, Bold being then mayor, and the defendant and J. Brooks 
then being bailills, assembled together with the burgesses, at 
the Exchange in the town, for the purpose of electing a 
mayor and huiiiflTs ; and that at the said assembly he, the 
defendant (so being oiie of the bailiffs) and also a member of 
tlie common council, was then and there, by the said mayor* 
bailiffs, and burgesses so assembled for the purpose afore* « 
said, and in due manner elected to be mayor for the year 
euMiing, and thereupon did then and there, and before he 
took upon himself to exercise ihe said office of mayor, and f 212 1 
before any election had been made of bailiffs for the year 
next ensuing, take his corporal oath before J. Boldxhe then' 
last mayor, his predecessor, and before the said J. Brook$ 
and himself, the defendant, being the bailiffs for the tima 
beings aud before divers burgesses then and tber^ also pre** 

M 3 tent 
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1804. sent at the said assembly, rightly to execute the said oflSce 

ThcKuro ^^ mayor, 8cic,, and thereupon the defendant was then and 

mifainH there duly sworn and admitted into the said office.oF mayor. 

Pa*'*** jcc; and so the defendant justified the user of the office. 

To tins plea there was a general demurrer and joinder. 

J. Ciarkcy in support of the demurrer, contended that the 
defendant, who at the time of his election was one of the 
bailiffsj was ineligible to the office of mayor on >three 
grounds : 1. On the words of the charters, 2. By reason of 
the duties cast on him a^s bailiff, which, uniii discharged, dis* 
abled him from being mayor. 3. Because, according to the 
terms of the charters, he could not properly be sworn in. 
- 1st, The corporation consists of one mayor, two bailiff^ and 
an indefinite number of burgesses. The charter of Car. I. 
grants to the mayor, bailiffs, and burgesses, that one of the 
burgesses shall be chosen mayor. * The word burgtmi^ 
though in it&elf a general term, is there used in contradis* 
tinction to mayor and bailiff%. The first mayor was app 
pointed until some other burgess should be elected and 
sworn ; and the two first bailiffs were appointed until two 
other burgesses should be chosen. If the question arose 
merely on these words, there could be no doubt : but the 
subsequent words will be relied on touching the election of 
the mayor, where power is given to the mayor, bailiffs, and 
r il3 ] burgesses, or the greater part of them, to choose yearly 
one of themselves to be mayor; which relative, thcmselvts, 
Y^ill be contended to include all the antecedent parts of the 
corporation, mayor, bailiffs, and burgesses. But this con- 
struction will not agree with what follows ; and to make the 
word themselves consistent with the other parts of the chartCTj 
it must be restrained to the last immediate antecedent, 
namely, bupgesses ; for the mayor elect is to take the oath 
of office before the last mayor his predecessor, and the bailiffa 
for the time being. Of necessity, therefore, those before 
whom the newly elected officer is to be sworn, must be ex^ 
eluded from the persons eligible; and unless this be the 
construction, the old mayor would be as eligible to the same 
pffice again as the old bailiffs, which is excluded by the ex- 
press terms of the charter* providing that the new mayor 
ihall be sworn before the last mayor, his predecessor ; for a 
ipan cannot be tt)e predece^aoir to him^eli'; neither can he 



IN THE FoRTY.pouRTH Yearof GEORGE TIL 81S 

» * 

at one and the same moment represent the last and the pre- 1801. 
sent mayor in a scene where the two are required to be ^rvT'v^ 
present.' It is a settled rule in the exposition of deeds^ 4hat a^ain$i 
all the parts of an instrument shall be so construed as to HAaF»a« 
stand with each other^ if possible. Shep. Touch, c. 5,jp. 84r, 
p/. 4, 5. Ai\A this construction is fortified by the subsequent 
charter of Will. 3, which directs the mayor to continue ia 
office until some other of^ the burgesses should be " duly 
** appointed and sworn according to the charter of Car. 1/* 
Sdiy, The baiiiflfs have certain duties to perform on the day 
of election of mayor, which render them respectively incom* 
petenc to be elected to that office. It is to be observed, that 
the defendant whs elected mayor before any other election of 
new bailiffs took place; so that he was still in oiSce as bailiff 
at the time of his election to be mayor. The new mayor is to [ ^14 ) 
be. elected by the mayor, bailiffs, and burgesses; so that the 
attendance of the bailiffs, as an integral part, was necessary 
to form an elective assembly, and to the perfection of the 
election ; and every definite integral parttnust attend by a 
majority at least of its number Reg, v. JLock, M. 6 Ann. (a), 
Hex V. BellringcT {J}), R. v. Miller {c)^ and i2. v. Morris {d)^ 
But when one of the bailiffs was chosen, mayor, there ceased 
to be a majority of the bailiffs existing, so that no other cor* 
porate assembly could be holden to fill up the vacancy ;^ 
and therefore the Court will not put a construction on the 
charter which would tend to^ a dissolution of the corpora- 
tion. 3dly, The new mayor is to be sworn in before his pre- 
decessor in office, and the bailiffs for the time being; but as ' 
the defendant, would coruinue bailiff till he was sworn in, he 
must necessarily be sworn in before himself, which is incon- 
gruous and absuid. He cannot act in the double capacity 
of the person sworn in, and one of the persons before 
whom he is to be sworn in. That question incidentally arose 
in Rex v. Maiden (e); but it tfvas not necessary to determine 
it, as the Court thought, that at all events tlie swearing iu 
under the stat. 1 1 Geo, I, c. 4, must be before the presiding 
officer; and the defeadaat, who bad been elected to the 

(^a) 6 Vin. Abr. 269. (b) 4 Term Rep. 8io. 

(c) ^ Terra Rep. 26I. (if) 4 Easit, 17. 



(0 4 Burr. 3130. 
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1804. ofliceof bailiff of Jlfa/!f2rit at a corporate aattmMy at whicli 

TheKin ^^ himself presided^ having been sworn in before the three 
agauut next in place And ofEce to himself, such swearing in waa 

QAapam. « bolden bad under the statute. This is not an objection of 
form merely, but of aubstahce, growing out of the words 

[ $15 ] of the charter itself. The object of requiring the oath of 
office^ to be taken before certain persons is, that they 
may attest the solemnity of the pledge. An aflSdavit %woT^ 
by a commissioner before himself would not be received for 
defect of the attestation that the oath had been properly 
^ administered and taken. [Lattrence^ J. Does the charter 

' in this respect mean more than that the oath shall be taken 

before tbe same assembly by whom the election is made? 
The same objection^ if pushed to the extreme, might be said 
to apply to the election even of a burgess ; because the oath 
is to be taken not only before the last mayor and bailtfis for 
the time being, but also before the burgesses who attend, of 
which description the p^ty himself would be one.] He then 
referred to iZ. vl Tuclur (a), where the word burgesses, out 
of whom the mayor of Weymouth was to be chosen, received 
a limited construction, as excluding aldermen, though they 
were in a general sense burgesses. 

Lambc for the defendant. First, as to the supposed in^t 
eligibility of a bailiff to be elected mayor, from the words of 
the charter, the material clause is that which directly pro* 
fesses to regulate the election of mayor, and that expressly 
directs the mayor, bailiffs, and burgesses, or the greater part 
^f them, to obuse one of themselves to be mayor ; which, in 
the grammatical and legal construction of the whole clause 
taken together, must refer to the mayor, bailiffs, and bur*? 
gesses. The relative must refer to the whole antecedent 
sentence, and not to the Uu member of it, ' The choice is 
to be made by the collective branches of the corporation, or 
'^ the greater part of them/' out of themselves* Tbe word 

r 216 3 them cannot refer merely to burgesses, because an electtoq 
by the burgesses alone, without the attendance of the mayor 
and bailiffs, would certainly not be good: then the Word 
themsches cannot be taken in a moie limited sense than the 
word tfUm which precedes it In R. v. Morrit (6), where 
the election of mayor was to made by a majority of the 

(a) 4 Bro» ParU Cas. i^5|. ^b) 4 East, if^%6, ' 

several 
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teveral intAgrtA defikiite parts of tbe corporation and other 1904. - 
barges9€s and inhabitants for the time beiog» Lord EUcuho- r^r^ 
rough aaid, that no grammatical constrnction would admit agaitui 
that the words /or ike time being, shoald refer merelj to tj|- |lAapsa* 
habitants as the antecedent last named : they must certainly 
refer to all the constituent parts of tbe corporation before 
named. Then the clause is relied on, appointing the first 
mayor to hold over until some other burgess shall be ap* 
pointed. But that expression does not occur in any other 
part of the charter. And after the first* appointment of offi* 
cersy all succeeding bailiffs would necessarily be burgesses* 
and would not cease to be such by becoming bailiffs; and 
none but tbe first named officers were to hold over till their 
successors were appointed. The .natural course of coming 
into oflSce would be first as a burgess* then as a bailiff,, and 
then as mayor* To say that a bailiff is ineligible to be 
mayor, is to require a retrograde motion. The case of R. ▼• 
Tueker (a) is very distinguishable ; for there the direction 
was that the mayor and aldermen should namf., not one of 
themselves, bnt four of the borgesses and inhabitants, out of 
which number the whole body were to choose a mayor. So 
that burgesses was there put in contradistinction to the 
fnajfor and aldermen. 2d\jy As to the incompatibility of 
the offices of mayor and bailiff, that^objectioo only applies 
where the same person holds the two officer at the same 
time ; bat here the defendant ceased to be bailiff at the instant [ ^^'^ 1 
be became mayor. And he continued bailiff until his ap- 
pointment as mayor was perfected by swearing in. There* 
fore the awearing in was before the several integral parts of 
the corporation, supposing it to be necessary that both the 
bailiffs should attend, which is not certain ; for in the clause 
for making by-laws, one of the most essential powers of the 
corporation, the attendance of one bailiff only is required. 
And the oath of the new bailiffs is required to be taken before 
tbe " last bailiJT^ (a) ; which shews that the charter contem- 
plated that one of tbe bailiffs might be elected mayor. 3dly, 
As to the swearing in, considering the Qature of these pro- ' 

missory oaths of office, which are tiot like judicial oaths 
punishable for the breach of them by an indictment for 

(ff) 4 Bro. Pari, Cas. 455. (b) Fide note {a) p. 210. 

perjury. 
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1804. perjury^ being merely binding on the conscience of the 
^.^~I7~^ officer* there is no incongruity in his taking it (as it is called) 
' m^ain^g before himself. The Judges of the superior courts take the 

Harpes. Qath of office before themselves and each other; so of other 
officers. The word 6{/bre, means no more than in the presence 
oF, and does not imply that the oath is administered by those 
before whom it is to be taken to the officer taking it; but he 
takes it in their presence. However, if there were any* ob- 
jection on that ground, it may easily be obviated by first 
choosing one of the eld bailiffs to be the new mayor, who 
continues bailiflf till sworn in, and then choosing the two 
new bailiffs, who may immediately l>e sworn in before the 
old mayor and old bailiffs, and then the new mayor will be 
sworn in before the last mayor, as the charter requires, and 
the new bailiffs* who will then be in office. 

[ 218 j J, Clarke, in reply. It is admitted that the second mayor, 

that is the first elected mayor, must have been a burgess ; 
, then that gave a rule for all future elections. The only clause 

relied en by the defendants is that the election of mayor in to 
be made by the mayor, bailiffs, and burgesses, out of them- 
selves, which by the defendant's construction must include 
the mayor as well as the bailiffs, if it include either: but it 
cannot include the mayor; because the new mayor is to take 
the oath of office before '* the last mayor, his .predecessor ;*' 
then the predecessor must necessarily be excluded. There- 
fore the word themselves^ as it cannot include all.those be- 
fore named, can only r^fer to burgesses^ which is the la^ 
antecedent. And the exclusion of the bailiffs will make all 
the different parts of the charter harmonize, and avoid that 
inverted mode of election and Swearing in, which is the onlj 
expedient offered for avoiding incongruity, and such ascoold 
not have been contemplated by the framers of the charter. 
The oath too is to be /taken before the last mayor and the 
bailiffs for the time being. The word last is there applied 
to the mayor, because the person to be sworn in is the new 
mayor : and for the same reason the new bailiffs are to be 

* sworn in before the mayor and the last bailiffs. There is 

no instance before this of a bailiff having been elected 
mayor. 

Lord .Ellbnborouoh, C. J., after tjie argument| said 
that the Court would look more particularly into the charters 

before 
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before they delivered their opinion; though it appeared to IW^ 
him very difficult to sustain the defendant's election i)y the ^^1^^,^ 
expedient which had been suggested. And now his Lprd« 4Ufain$t 
ship delivered the judgment of the Court. (After stating the r^^r^' 
mode of election of the mayor and bailiffs as prescribed by ^ ^ 
the chfrrter of Car. \, and the manner in which the defend* 
ant was in fact elected mByor.) 

It appears to us reasonable to adopt that construction of 
the charter which is most agreeable to the natural order and 
eourse'of proceedings^ observed in such elections, and which 
will prevent all difficulties, rather than that which^ unless 
some ifigx6e of management and contrivance rs resorted to^ 
would make it impossible to elect other officers; and pHrti« 
cularly where the charter, as here, expressly directs that ^ 
the first mayor should continue till some other burgess should 
be elected into that office, and the first bailiffs in like manner 
should, continue till twoother of the burgesses should be cho- 
sen to that office : thereby importing an exclusion of the 
same mayor and burgesses from being again immediately 
elected into the same offices at least. If the new mayor atid 
bailifis be elected from the burgesses only, exclusive of the 
old ma^or and bailiffs (and the mode prescribed by the char- 
ter of swearing in the mayor coram predecetsorCy clearly shews 
that the word fturg^essrs must be narrowed in construction to 
some extent, and so as to exclude the preceding mayor at 
least) it wjll then be immaterial which description of officers 
is sworn in first; for till the new mnyor is sworii inr, his 
predecessor will continue in office, at least for the whole of 
that day: and till the new bailiffs are sworn in, their prode* 
cessors also will be in office. So that if the mayor be sworn 
in last, he wiJl be sworn before his predecessor and the 
bailiffs; arid though such bailiffs be the new ones, it will 
neveitheless satisfy the terms of the charter : and though the 
bailiffs are sworn in first, they will be sworn before the old r ^20 T 
mayor fwhich will satisfy the words of the charter) and their 
predecessors the last bailiffs. This construction would aUo 
prevent any question as to the validity of a swearing in of 
the mayor before himself, supposing the words of the charter, 
instead of requiring, as it has done, a swearing in before the 
whole assembly, one of whom of course must be the person 
%Q be sworn, had limited the swearing to be before a part, of 

the 
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1804. the assembly, ns for/ instaDce, the mayor and bailiffs. We 

ThelcTiv ^^^ of opinion, therefore, that this constraction is the proper 

agaiaui ooe to be piit upon the terms of this /charter, and that of 

P^arKft* course tlie election stated in the defendant's plea not being 

conformable thereto, was not well made ; and therefore (hat 

there must in this case be judgment of ouster against the 

defendnnt. 

Judgment of Ouster. 



[ Ml ] 

Mam i2ih. The King against De Manne^ville. 

The father of 

a child U en- AT the beginning of this term a writ of habeus corpus was 

Sltody of tt, obtained, directed to the defendant, to bring up the 

though an in* body of an infant of eight moi^ths old, the defendant's 
fant atfhc daughter* upon an affidavit from the mother and her friends 
mother, if that the defendant, who .was a Frenchman, had married the 
the Court see mother of the child, an Englishwoman, by whom he had 
impute any this only child. That she not long after their marriage had 
motive to the separated herself from him, on account, as she alleged, of 
oti8to\he '' ^1' treatment, and kept the child whona she was nursing with 
health or 1i. her. That on the night of the JOth oi April last the defend- 
a child as*by *"^ found means, by force and stratagem, to get into the 
sending it out house where she was, and bad forcibly takeo the child then 
S^ ^^-^ ISc^fa- *^ ^'^^ breast, and carried it away almost naked in an open 
titer being at carriage in inclement weather; with a vieiv, as the mother 
the time an apprehended, of taking it out of the kingdom. However, 
domiciled m when this part of the affidavit was afterwards more pariicu* 
i.hif kingdom, Jarjj referred to, it appeared that the only ground for such 
mother^being apprehension of the mother was, that the defendant had 
an English, threatened to carry away the mother to a distance from her 
aw*hcnsi"vc f»'i^"d3, and afterwards bad threatened to take away the child 
only that he from her^ and she was apprehensive that he meant to carry it 
7c*child^" to some remote part of the kingdom, or to France, 
abroad, but Tapping now (after the return read, and the child being 
assigning no r^j^jy j^ jjg produced in court when called for) sard, that he 
biifficient rea. , .j. , . . ii u u • j- r 

M>n for such had affidavits in answer, wnicu be would wawe readmg, if 

hcrapprchcn- not necessary, to prevent widening the breach between the 

^•V 22^ 1 parents. But he cootendedj that the father was by law en- 

^ titled 
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tiUed to the costody of his child ; and that the only groand 
upon which the Court had granted the writ, namely, on the 
suppomion ^that the father had threatened, or had otherwise 
given reason to beheve that he meant to send the child out 
of the kingdom, was removed upon referring niore accu- 
rately t(» the terms in which that part of the mother's affi- 
davit was sworo. And he referred to the case of Mr. Lytton, 
which came .before this Court on an application for a habeas 
corpusxti 1781, by the mother to bring up the body of a child 
who had been placed at school, from whence it had been 
taken by the father. In that case there had been articles of 
separation, by which th^ fMther had bound himself to let 
the mother have aeces*s to the child. And tb^re Lord Mans- 
Jield said, that the Court could not at any age take a child 
from the father. But that as he had constrained himself by 
the articles to let the mother have access to the child, if he 
chose to take the child hoo^e, he must provide for the access 
of the mother to it there. 

Lord EtLEyBORouGH, C. J. observed, that as the ground 
of removal out of the kingdom was done away, it lay on 
those who applied for the writ to shew that the father was 
not entitled to the custody of the child* 

Erskiaey Garrow^ and Gibb$, then suggested that the 
father was now an alien enemy, and therefore the apprehen- 
sion of the mother that he might cairy the child out of the 
kingdom was not unreasonable, especially as he was liable 
himself to be sent out of the kiagdom, under the alien act^ at 
a moment's warning. That the child being born of an 
English mother here, was entitled to the protection of the 
laws, and ought not to be exposed to the smallest risk of 
being removed. That it is of very tender age, and consider- 
ing that its removal from the mother deprived it of its ac« 
customed proper nutriment, was an additional reason for re- 
storing it' to her possession, particularly when the father had 
obtained poifsession of it by force and stratagem, and in a 
manner so dangerous to it. 

Lord ELLfiNBORuUGH, C. J. (stopping Topping, who 
wished to have his affidavits upon the merits read). We 
draw no inferences to the disadvantage of the father, ^ul 
he is the person entitled by law to the custody of his child. 
If he abuse that right to'tbe detriment of the child, the Court 
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will protect the child. Bat there is no pretence that the 
child has been injured for want of nurture, or in any other 
respect. Then he having a legal right to the custody of his 
child^ and not having abused that right^ is entitled to have 
it restored to him. 

LawkencBj J. Since Mr. LytU)iC% case, there was 
another of the same sort upon an application of Sir W* 
Murray^ to obtain poftse<ision of a child of five years old, 
which the mother kept from him. fiOrd Ktnjfon had no 
doubt but that the father was entitled to have the custody of 
the infant, unless the Court saw reason to believe that he 
intended to abuse his right by sacrificing the child^ which 
was suggested to be his motive for getting possession of it. 
In that case Sir W. Murray had been divorced from the 
mother^ and there Was not, as it was alleged, any reason to 
think the child his, though bom before the divorce. But 
the Court did not think that a sufficient ground to deny him 
the cttstoay of it. 

Per Curiam^ Let the child be remanded to the 

custody of the iather (a). 



Ifthcputatire 
father of a 



(a) Rix mgaitut Mosblkt. 
Mingasf moved for a writ of habeas corpus to the defefidant« to bring 
haT'^fl" h'la "P '^^ body of a bastard child of five years old, which a young woman 
obtain posses* had had by the defendant $ and he cited Res v. Soper^ 5 Term Rep. 
sion of it by - 27S, as in point; wh^re it was holden that the putative father had no 
forceorfraud, right to the custody of the child. 

l!iS«°it't^bl^ ^^^ Kbhyok, C. J. Take a rule. Where the father has the 
restored on custody of the child fairly, I do not know that this C«urt would take 

it away from him $ though I do not mean to impeach the propriety of 
the cas>e cited. But where he has got possession of the child by force 
or fraud, as is here suggested, we will interfere to put matters in the 
same situation as before. Rule granted. 
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Trinity Term, 



In the Forty-fourth Year of the Reiga of Gborse IIL 



OsBDRNB and Amphi.ettx /i^^/«^ Harper. SaturJay^ 

* -^ June 2(1. 

THHE plaintiflFs brought aflTumpfit for money paid, money lent j n xr r 

and advanced, &c. in order to recover a fum of 1 156/. paid jiavingdif- 

ty them to one J. Spooner^ in confcqucnce of a judgment ob- folved par?* 

tained by Spoomr in a joint aftion apainft the plaintiffs and the "^**^>P» ^9 

defendant. At the trial before Rooh ]. at the laft Warwick ^^Y\}''^\^'^' 

. . ^ f . ^ Iolution,drcw 

aflizet, the record of the former action was proved, whereby it bills in the 

appeared that it was an a£tion brought by Spocrter on certain bills partnerihip 
of exchange drawn in his favour by Harper and Co., (/*. r. the r"l}^ favour 

defendant and the prefent plaintiffs in this adlion,) * to which knowinjt of 

a£lion non affumpfit was pleaded ; and the defendant Harper fuch diSblu* 

. further pleaded his bankruptcy, againft whom the plaintiff '*"•? "P^" 

$/0o/r^ entered a noli profequi, and proceeded a};ain(l the prefent T '^ l. L* 

plaintiffs, and recovered judgment, and fued out execution adlion againft 

againft them for, 1 156/, It furrhcr appeared by the evidence of a'l^'^f former 

the attorney for the defendants in th^t adion, that the bills of Pf'|^"*'?» ^^^ 

exchange on which the recovery was had were drawn in the pleaded his 

year 1802, by Harper the defend;«nt, in the names of Harper bankruptcy, 

and Co., and that on that trial Harper himfelf, being called as ^'^^^^].^^ ^ 

/ ' & • noh prolequi 

as to him. and recovered judgment againd j4. and ^., which was afterwards fatisfied 
by the atorney of A, and 5., who advapccd part, and borrowed the reft of the money 
on the T joint credit : held that the {Mtnfo paid in fatisfadion of the judgment might bs 
recovered in ^ joint adion by /i, and B. againft C, • f 226 

V0L.V. N a wit. 
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t8o4« * wunefs, had fworn that the partncrflitp between hitn and the 

— - prcfcnt pUintifb camaitnced in 1795* and in OSohr 1796 wai 
^*A ''"iLr ^^^^^^y ^''fl^^^^d, Gnce which time thcrt hid been no partner- 

ajfam/l ^^^ dealings between them \ nor, as Appeared by other evx* 
KA»v£a« dencr, between the prefent plaintiflFs. That the queftion in the 
former caiife wa«, Whether Spcontr had any knowledge of the 
diflblutjon of the partnerQiip before the bills were given } and 
^ the faA of fux:h knowledge not appearing to the jury, they foand 

a verdiA for Sfo^mr againft the prefent plaintiflFs. The attorney 
further proved that he had difchargcd the whole demand at tie 
rijuffi 0j tie prejtnt p/aifttfjfj. Upon this evidence it was con- 
tended at the trial that the plaintiflTs could not maintain a Joint 
a£lton againii ehe defendant, but each ought to Mare brought a 
feparate aclion for his moiety of the dannages paid. The learned 
Jttdgr^ however, overruled the objeAion,and direded a verdiQ. 
for the plaintiff, with liberty to the defendant to move tQ fet 
afide the verdi£l and enter a nonfuit if the Court (hould be of a 
different opinion. A rule nil! was obtained for that purpofe in 
the Kit term, againil which 

H^tpJ, Clarke^ and Reader now (hewed caufe, and contended 
that the plaintiffs might well maintain this j^t ^Stxon againft 

C 227 3 their former partner, for whom they had paid this money in 
confequeoce of his own ad and default after the diflblution of 
their former partnerfliip ; x(l« becaufe the plaintiffs were* fue({ 
in the former aQion at partmn^ and the money was recovered 
againft them upon a jnint judgment, under which each was 
liable to have had the whole damages levied upon hirn^ and 
therefore whatever was paid by either was paid for botb. 2diy, 
At all events, as the money was paid by the attorney at tie re* 
^ejl of the pfifini plaintiffs^ ic mtift be confldered as advanced 
on thtxfjotnt credit, and therefore conilituted ^ joint fund. And 
they cited Tbompfotf^ cafe (ii), Ward and Others v. Brampflon (f }, 
and Graham and Others v. Rcbertfon\c) z and anfwered the cafe 
of Brand zn^ Herbert v. Boulcoit(d)^ (which was fuggeftt^d e 
contr^) by obferving, that it was there expreCily ftated that the 
two aflignees of a bankrupt, who had joined in bringing the ac« 
tion againft a third aflignee for his proportion of a foHcitor's bill 
^•ho had been employed as fuch by the three, had each (/• e. of 
the two plaintiffs) paid half the bill s that, therefore, was taken 

{a) Nop tso. (b) \ Lev. ^6a. 

{€) a Term Rep. a8i. (d) 3 Bof Gf Pitf. 2^$. 
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lb be a payment by each of the plaiatiffs of a certain fum out of 1804* 
his own fcparate funds, and not out of or in rcfpefl of any q ' 
joint fund or credit, and confequently they could not join in the ^qJ Another 
a£Hon« agmmfi 

Vaughan Serjt^ in fupport of the rule, relied upon the cafes Harper. 
•f Graham and Others v. Robertfin^ and Brand and Herbert v. 
Bfiulcott, before cited, as in point for the defendant. In the 
former, the plaintifis, together with A. and J?., being owners 
of one privateer and the defendant of another, a prize was 
taken,'Condemned, and Ihared by agreement between the owners L ^^^ 3 
of the two (hips ; and fentence of condemnation having been 
afterwards reverfed, refUtution with cods was awarded, which 
was paid folely hf the plaintiffs ; their co-partners, A. and B»^ 
having in the mean time become bankrupts. And it was holden 
that the plaintiffs could not maintain the a&ion againft the de«. 
fendant for a moiety of the fum fo paid i for either it was a 
partnerihip tranfa£lion, when A. and B» ought to have been 
joined | or otherwife it ftood as a feparare payment by each in- 
dividual, and each (hould have brought a feparate kGtion for 
what he a£lually advanced. So here the partnerfhip having 
been put an end to, there was no joint fund belonging to the 
plaintifis out of which the damages could have been paid, but 
what was paid by each towards them muft have been taken out 
of his own pocket. If after payment of the damages one of the 
plaintiff had died, the remedy would not have furvived to the 
other as in the cafe of partners. 

The Court exprefled great doubt upon the queftion when it 
was difcufled at the bar, and fuf^fted feveral difficulties for 
the attention of the plaintiffs* coanfel in the courfe of their ar« 
gument ; but that which weighed moft ftrongly with them was 
that it did not appear in point of faft that the damages in the 
former a£lion had been paid out of any Joint ftock or fund, 
without which they confidered that tl Joint zCtion for repayment 
of the fum advanced by the plaintiffs for the ufe of the defend- 
ant could not be fupported. For without a Joint fund out of 
which the payment was to be made there could be no /m/ 
payment. 

Lord EtLBMBO&oucH C. J. at laft obferved upon the evi* 
<icnce given by the attorney for the plaintiffs, *« that he had 
difcbarged the whole demud at the requeft of the prefent. £2^9] 
plaihtifi :*' wkic)), he faid, feemed to conrey the idea t|ia( the 

N a plaimiffs 
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liou plaintiffs htd borrowed the money Jointly of their attorney for Ac 
^ "~~* purpofe of paying the damages, and then it might be confidcrcd 
iffid Another ** ^j^^^ paynncnt by thenri^ out of which ^ joint caufc of aAion 
againfl would accrue. But if each of the plaintiffs contributed his (hare 
Harpsr. of the money put into the attorney's hands for the purpofe of 
fatisfying the damagesi that would not conftitute a joint demand 
againft the defendant| but each mull fue feparately for his partis* 
cular advance. 
^ The Court therefore finally dtreded that the plaintiffii* attor- 

ney (hould make an affidavit, dating particularly in what manner 
* the money paid by him had been obtained ; whether he had paid 
it out of his own pocket upon the Joint credit of the plaintiffisy 
making ihtm Jointly liable to him for the whole ; or whether each 
of the plaintiffs had in the firft inftance contributed fo much of 
their own money^ with which he had afterwards made the pay- 
ment. And they obferved that it was neceflary to have the {z€t 
ftated with more precifion than it appeared upon the report^ as 
the cafe would furniffi a material precedent in future. 

On a fubfequent day in the term the affidavit required wat 
produced, dating that the plaintiffb' attorney had advanced 
500A on the Joint credit at the pUintiffs, and had borrowed the 
remainder upon ihtir Joint note, with which he had difcharged 
the execution. 

Lord Ellekborough C.J. then faid, that that created" a 
joint fund for the difcharge of the execurion, and confequently 
r 230 1 the ptaintif& were entitled to maintain 2 joint a£tion for the re- 
payment of the money fo advanced. 

Per Curiam^ Rule difcharged. 
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Monday. FiTCH again/l SuTTON* 

June 4th. 

Accepunce npHIS was an adion of indebitatus affumpfit for goods fold 
ofalcfscan. 1 and. delivered.' Pica, nou affumpfit. At the trial before 
fakion ill law ^'-«rA J. at the laft Chelmsford flffizcs it was proved that the de- 
of a greater fendant was, prior to his infolvency, indebted to the plaintiff ia 
fum then due: ^^/^ for ^ood» fold and delivered. That in confequence of his. 
operate as an infolvcncy the defendant con^pounded with all hiscreditors^ and 

mcnt of the original canfe of aftion, though accompanied by a conditional promife to 
pay the rcfidue wK-'i. of ability. 

paid 
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paid them 7/. in the pound, and at the time of fuch payment to 1804^ 
the plaintiff promifed bim to pay him the refidue of hia debl^ «— .. 
when he (hodd be of ability fo to do$ which he was proTcd to Fitch 
liaTe bem before the adion brought. On the other hand, the ^i^l/^ 
defendant produced »a receipt figned by the plaintiff, and dated 
the 29th of March 1802, for a compoGtion of 7/. in the pound 
for his debt of 50/? which he acknowledged to be in full of all 
claims and demands from the beginning of the world to that 
day: which receipt it was inGfled was cither a difcharge of the 
promife, or otherwife that the promife itfelf was void, as having 
been made in fraud of the other creditors. But the plaintiff's 
connfel coiftended that the acceptance by a creditor of a lefs fum 
10 fatisfaAion of a greater was no difcharge of the debt, unlefs 
it were by deed ; and they relied on the cafe of Heaihcote v. 
Crookjbanlu {a). The learned Judge, however, not having the 
cafe before him, direfled the jury to find for the defendant, and 
faved the point for the plaintiff, if the authority fliould be found [ ?3' 1 
to fopport him. A rule nili was accordingly obtained by &bep* 
hird Serjt. for fetting afide the verdi£l, and having a new trial % 
againft which 

Bfft Serjt. now (hewed caufei and admitting that accord with- 
out fatisfadion was no defence to an antecedent demand, en- 
deavoured to diftinguiQi this from the cafe of Heatbcote v. Crook" 
Jbanks% becaufe there the compoGtion agreed to be taken at one 
time by the creditor was afterwards refufed to be accepted by 
him ; it was accord without fatisfaflion \ and the plea there 
only dated a tender and refufal : whereas here the compoGtion 
was adiually accepted by the plaintiff in fatisfaction of his whole 
demand. But if that were otherwife, the plaintiff ought not to 
have declared upon the old caufe of aflion for goods fold and 
delivered, which was done away by the receipt given in con- 
fideration of the compoGtion received and the new promife ; but ' 
he (hould have declared fpecially upon fuch ntw agreement^ 
which was conditional for the payment of the reGdue when the 
defendant (hould be of ability. And he zxXtA Knight v. Cw (*), 
where the creditor having accepted a compoGtion and Ggned a 
Tcleafe to the defendant, who in conGderation thereof promifed 
to pay him the entire debt i it was holden to be a good defence 
on non affumpfit for the original caufe of aftion, which was for 

(«) % Term Rep. 24. 
\l)2€foTep0mhrtanC.J.inSvfitt,i6it. Butt,N.P.iii. 

N 3 ' goods 
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l8o4« goods Told and delivered, and that the plaintiff ought to hare de* 

j""^ cUred (jpecial^ updn the fpecial promife, 

agaittfi ^'^ £ll£kborouqh C. J. In the laft-mentioned ca& the 

SuTTOK. original cont^d waa extinguilhed by therelealle : ^but it cannot 
f [232 1 ^ pretended that a receipt of part only, thoogh exprefled to be 
in full of all demaada, moft have the fame operation as a re- 
Jeafe; It it ia impoffible to contend that acceptance of 17A xor. 
is an extioguilhment of a debt of 50A' There muff be fome con- 
fideration fov the relinquilhment of the refidue 1 fo^ething coI« 
lateral, to (hew a polEbility of benefit to the party relinquilhing 
his further claim, otherwife the agreement ia nudum padum. 
Bat the mere promife to pay the reft when of ability put the 
plaintiff in no better condition than he was before. ' It was ex* 
prefsly determined in Cumber r* Jf^atu («), that acceptance of a 
iecurity for a leffcr fum cannot be pleaded in fatisfaAion of a 
, fimilar fecurity for a greater. And thcugh that cafe, was faid by 
me in argument, in Heatbcote v. Crooi/bafiks^ to hare been denied 
to be law \ and in confirmation of that Mr. Juftice ButUr after^ 
wards referred to a cafe, (dated to be that of HordcaftU ?, 
Howard^ H. 26 Geo. 3.); yet I cannot find any cafe of that fort, 
and none has been now referred to : on the contrary, the deci* 
fion in Cumbir v. Wane is dire£lly fupported by the anthority of 
PinnelP% cafe {h)^ which never appears to have been queftioned. 
The other Judges concurred } and Lawrence J. referred to 
C#. Lit» 2X2. ^* and to Adorns v. TapBng (r), as confirmatory of 
the fame do£lrine : in the former of which it is laid down, that 
V wheire the condition is for payment of 2o/. the obligor or 
feoffor ca^nnot at the time appointed pay a leffer fum in 'fatif* 
fadion of the whole, becaufe it is apparent that a leffer fuffl 
cannot be a fatisfaflion of a greater. But if the obligee or 
feoffee do at the day receive p^rt, and thereof make an acqui^ 
tance under kiifial in full fatisfadion of the whole, it is fuffi- 
[233 D cient, by reafon theieedt amounteth to* an acquittance of the 
whole. If the obligor or leffor pay a lefler fum either lefure the 
day or at another place than is limited by the condition, W the 
obligee or feoffee recfivith it, this is a good fatisfa£lion.'* 

Rule abfolute. 

{a) X Stra. 414 (») I U<5f. XiJ. (f) 4 tf^ ^9* 
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Milton again^ Grbsn and Jewnhh. Mifit^of, 

jone 4.th« 
TTRFSP aSS for breaking and cnrcrin? tb« (lable and clofc o£ Whmrgoodt 
the j.l^iniiff within the minor of Grf/irA» other wife Grange^ weref«ikcnby 
in thf piiiih of Gdlingham,^ in thf county of /iT^f//, and taking the ^^ ^ warrtm 
planit-ffS goods tht-rp, and drtJiinini; the fame until he paid af dtftrrfs 
15/. 10/. The a^ion was brought in order to try whether the R**nt«d by a 
manor of Grench l.iy within and w^s patt c f the jurifdiftion of {^alj^foi. {^ 
thr Cinque Portt (that is, a mcmhrr of Hafiings in Sifffh), or county of 
Vuhin that part of the parilh of Giilingbam which lies within ^«'^dI^tf^<d 
the body at large of the county of K^nt. If the former, as thp ft^j^iJ^^ofThe 
plaintiff contended! then he was not liable to be ballotted for 4 Lower Half 
flpilitiaman for the county at larg«*. At the trial of this caufe Hutidred of 
Vforc Hotham B,. at the laft affizcs for the county of f^ent^ tlc ^*"^ ^ J* 
Collowing f^c^s were admitted ; that the reQdencc of the. pUin* Krnr,"wbich 
tiff and the prcmifea mentioned in the drcUration, where the warrant recti* 
^iftr-fs was t'lk'-n^ arc Gtuatrd ^within the mattpr ^Grench f|f ihei, ^^ l^Vg}^^ 
^•r//J^GilHn^ham ; and th^t previous to the taking oC the <l«f- (whofe goods 
trefs the phinrifF was convificd by Mr. RUio t^ a deputy lieute- were dittrain* 
ti^nant and juftii c of the pracc a£ting for the county of Kmt^ ^i ofihepa^ 
<|f having ne>gl. Aed and rrfufed to be duly fworn and enroll. d^ ^fUcfunty 
or to 6nd a fit fubditutr in the ^4^ j&wf militia ; ^hthufnngbeen was ballottrd 
ballotted from the lift of the inhahitawts of the parijb £f GiUingH^m* for the n^ililia 

Thit the diftndahts 'were at the d^*^ of the warrant and at the **»"•*»•*" 
-i * ' county, ana 

^imr of the fnzure of thcr goods^ h9rflKl4eri9f.iki. Igpterbplf hun* having refuf* 

dredof CYi^h^\r\ and GilUngham, duly appointed and fworn. ed to urve, 
Tnc warrant wasi jis follows : " Ktf^, to wit — 7i the cttnfhibht of ^iJi" ^^"* 
*« the lower half hundred of Chatham 0nd GilHngham in thefnid Qigxxkm pe- 
«* county^ and to the horfbolders there — ^Whereas, at a fubilrv.ifion nalty, for le» 
•« m^ctirxg of his Majcfty's deputy lit* utenants and jufticcf of the. ^V^% which 
*« peace for the faid cuunry» holden at R &c. on the ftth July ^^^ aramed: 
^* la(t, Samuel Aiiiion oftheparifi «/'/Gillingh «m in theJ^idc9WK' if it turn out 
" /v was chofen by lot to fcrre in the Weft Kent regimrnt of mi. ^^*^ ^^^ ^"^ 
" litia ; and whereffs it appeari unto me, one, &c. upon ^^^^ within 
<* <iath, &c. that the f^id 5 M. hath be^ duly fummoncd a certain pan 

'■ to appear at a fttbdivilioD meeting, &c. to be duly fworn o* the pariih 

of G • within 
the jurifdi^ion of the Cinqde PortSt and* not within the county of ATm/, the conftables 
are not within the protedlion of the ftat 24 6* a. t, 44./ 6., and may be fucd in 
ticfpafs without the.magiftmu'a hetng made a dffepdaAli ^ i ^i4 i] 

N4 ««aDd 
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1804. ^^ and inrolled, or to provide a fit fubilitute, icc^ and hath 

' " neglefted and rcfufcd fo to do, whereby he hath incurred the 

aaai/Jf " p-nalty of 15^/.; Thcfc arc therefore to tequire you to demand 

G^EfiiTf '^ of the fald S. M. the fum of 15/. by i^m incurred as afore« 

** faid, and on neglttt, &c. of payment, to levy the fame by dif- 

«« trcfs," &c. Dated 20th AuguJ 1803, and figned T/EIUoU 

I " That the defendants entered and made the diftrefs by virtue of 

the warrant, and that the plaintiff redeemed his goods for 15/. 

I ox. There were aifo read various cxtrafls from the minute 

? books of the jufttces and deputy lieutenants for the fubdivifioo 

y of Cbatiam, difcharging and excuGng different perfons from the 

militia for the county of Kent, who at the time of the ballots 

y were refident within that part of the parifli of GilUngham con« 

tended to be within the liberties of the Cinque Ports. And 

the plaintiff's counfel alleged that he^nieant to prove that the 

•£ 235 3 P^^ ^^ ^^ parilh where the plaintiff lived was not within the 

lower half hundred of Chatham and GilUngham, but within that 

* " part of the parifli of GilUngham lying within the manor of Grench, 

within the liberties of the Cinque Ports (whofe militia is railed 

diftind from the adjoining counties). But it was obje£ted on 

the part of the defendants, that they having a£ted only as fub- 

ordinate minifterial officers under the magi(lrate*s warrant/ the 

magiftrate ought to have been made a party defendant to the 

a£iion under the (tat. 24 Geo. 2. r. 44./. 6, And upon that ob- 

' jcftion the plaintiff was nonfuited. 

Beft Serjt,, Pitcairn, and Reynolds fliewed caufe agaiirft a rule 

for fetting afide the nonfuit. If the conftables afled in obedi- 

' ence to the warrant of the magiftratei he odght to have been 

joined in the a£lion, and the officers were entitled to an acquit* 

tal under the (latute for want of fuch joinder, notwithftanding 

any defefl of jurifdiAioti in the magiftrate granting fuch war- 

rant. Now here it appears that the magiftrate has taken upon 

him t6 determine that the plaintiff by reGding in the parifli of 

^ GilUngham w^s liable to ferve as a militiaman for the county of 

\ Kent' The fa£l of the plaintiff's refidence within the parifli was 

within th<* jurifdidtion of the magiftrate to determine, and if part 

of thar parifli be without and part within his jurifdi^lion, it was 

'' for the magiftrate to decide whether the plaintiff inhabited with- 

^. , in that part over which He had jurifdi<Siion| and by granting the 

^ ' warant pf diftrefs againft the plaintiff he affumed to have jurif- 

. f ? . 4i£iioii over ihal pan of the parifli where the plaintiff refided, 

[;Lord 
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[Lord ElUnhorough C. J. The conftablcs mull juftify themfe^es 
under the warrant of diflrefs, and nothing appears in that to di- 
Tc£l the dtftrefs to be taken where it • was, within the manor of 
Grench. The warrant is direfled " to the conftables, &c. of the 
low^rr half hundred of Chatham and Gillingham in the county of •[[ 236 ] 
K<nt." If the part of the p;<ri(h of GU/ingham in which the dif- 
trefs was taken do not lie within the limits of the county oi Kent^ 
but in another diftinft jurifdiftion, the warrant will no more 
juftify the oflScers in going there to execute it than if they had 
gone into the county of Suffolk^ The Cinque Ports are, as td 
the authority of juUices of the pcrace, as much a diftin£t jurif- 
diflton from the county of Kent as if they were denominated a 
diftinA county. The warrant does not fpecify that the plaintiflF 
refided within the manor of Grench^ afluming that to be within 
the jurtf ti£tiouof the magiftrate, or direA the defendants to go 
there. There is no excefs cf jurifdi£lion aiTomed on the face of 
the warrant. It mud be taken to be applicable to fuch parts 
only of the parifh of Gillingham as lie within the county of Kent, 
and thofe were within the magiftratc*s jurifdi£lion. Law-* 
rence]. If the conftables had returned to the warrant of Mif* 
trefs that the plaintiff had no goods within the county of Kent 
lying within the magiftrate's jurifdiAion, and thnt fa£l were 
true, they could not have been indi£led for difobedience to the 
warant.] In order to make the conftables executing a warrant 
liable, the excefs of jurifdidioh muft be apparent : now here 
the boundaries of the two jurifdifiions are in difpute, and the 
limits unknown to the officers, who cannot be expefled to de- 
cide the doubt at their own peril. If there be a warrant to an 
officer to k'xztjlolen goodie and hefeize goods which turn out not 
to have been ftolen s ftill> if headed bbn& fide, he is within 
the proteAion of the ftatute. Price v Mejfenger (a). So in 
Hilly- Batsman {btf though the juftice exceeded his jtirifdiflion 
in coixAmitting one inftanter for an offence under the game laws, 
who had goods whereon a diftrefs might have been levied, yet 
the conftable making the arreft was protected. This is not like 
BlaUber. v. Kemp (^), where a conftable of one hundred took upon 
him to execute a warrant out of his own hundred, directed to 
the conftable of another hundred by name, " and to all other 
peace officers in the county of Kent 'f' which latter direction was 

» 

la) a Bof, k Pull. 158. {h) 1 Sira. 710. 

[c) Mai4^oae Svim. Aff.1782. cor. Lord ManifieUf i H.Blac, i^.n. 

• conftrucd 
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i8d4. qonftrued t6 mean each wtbin bu f/m JMnfUfUvn^ according to 

'^^ ^' RtPC y. Chandler (a) : nor like Money ▼. Leacb {h), where the coiw 

^^^1^' ^^^^^^ arreflin^ a perfon under a general warrant, ille«4l on the 

CHi^, fact; of ir, was holden not to be within the proCcAion of the fta* 

. * ' * tttte. The warrant here is to didrain the goods of *• Samud 

Milton of the pirilfa of Gillingbam in the county of Kent:** and 

St does not appear that there u as any other Samuel A-tition living 

in that parifti than the pliiintiff whofe goods were dittrainrd. 

Kon condat even thit that part of the parilh of Gillingbam which 

Jies within the manor of Grencb is not within the magiftratc's 

jurifdiAion : but this quedion cannot be tried without making 

(be m^giftrate hinifclf a defendant. . 

Shepherd &tx]x* and Garr^n; contra were ftopped by the Court. 

Lord £LLE^B0R0UGH C. J. If the magiflrate had dirrfled 

the conftable to execute hi^ warrant within the manor of Grange^ 

DO doubt the conftable would have been prote&edy though it 

fiiould turn out that the manor of Grange is not within the ju« 

rifdi&ion of the magiftrate. But the obje£iion is not to the 

C StI 3 warrant, which is proper enough on the face of it, but th^tt the 

defei^daotfit have chofen to execut/e it out of the jurifdiflion of 

the magiftrate gr^inting it. The warrant is only dircAed to be 

l^secttted wthin the county of Kent, and for the purpofe of this 

argument we muft afiume that it was executed out of the coon* 

tj. The defendants have not therefore aAed in obedience to 

^e wsnant, without which thry are not within the proteSion 

of the ftatute. If the UfX ultimately turn out to be otherwifci 

it will be time enough to take the obje^ion. 

Grosi« J. The queftion is, Whether the plaintiff (bould not 
be permitted to (hew that the dt^fendants did the aA complained 
of cut of the jurifdiaion of the magiftrate who granted the 
w<)rrant ? The plaintiff does oot accufe the magiftrafc of having 
ordered the conftiblcs to do an illegal aft, but be a^cufes the 
ccrftablt-s of having fo done without the magiftrate'a authority. 
Lawrfkce J. The qutftion is precifely that which my Bro- 
ther Grofe has flated. Whether the plaintiff, after the production 
of the mapiftrate's warrant by the defendants, (hould not have 
been permitted to go rn further and to have (hewn that the de« 
frndants had not aded in ob<»dience to that warrant, by taking 
the goods out of the jurifdiftioo of the county n^agiftrate by 
whom it was grantfd ? The plaintiff had been ballutted for the 

miliua 
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militia as a parifliioner of GilUngbamf part of which pirifii \m \^PJ^ 
confefledly within the coanty of Kent. But the plaintitf iives 
in the other part of the parifh, contended to be within the nu* 



Marov 



in cne otner part or the paritn, contended to oe wttnin inc bmi- Wiii^ * 
nor of Grench^ which manor is faid to be within tne jurifdic- Gaanr. 
tion of the Cinqui Ports^ and not within the limttt of the county 
ma^iftrates : whereas the warrant is dire^ed to the defendants U ^ < 
to be executed mtlnn the county of Kent. " Surely then the plain- 
tiff was at libeny to Ihew the extent of the manor of l7r/»^iS» 
and that he refidtd within that manbri and out of the juirifdic- 
don of the county magiftrate. 

Lb Blanc J. The complaint is that the plaintiff has beeii 
prevented from (hewing the whcile fads oFthe cafe upon' which 
the queftion arifes. He ha^ not been permitted to gtvi evidence 
that the place where the goods were taken lies withbut the jiirif- 
didion of the county magiftrate^ whofe warrant is confined to 
be ex<*cutcd within the ccunty $ and confequently that the 
conftables exceeded their authority in executing the warrant in 
that place The warrant has ** Kenf^ in the beginning of it^ 
and is direded « To the conftables of the lower half hundred 
of Chatham and Giliingbam^ in the faid county^ and to the borf* 
holders there** If then it were executed in any other part of , 
the tower half hundred of C. and 6. than that which lies wif/^ 
in the county g/'Keut^ it will be no proteAion to them. 

Rule abfolutet 



The Kino again/1 the Inhabitants of Chipping- Weimjday^ 

Norton. >"^^^^- 

nn WO juftices removed Sarah the wife of Wm. 2#wi^»#inf Where a eor. 
and their children, by name, from the pariih of Chipfing^ JeiSil^affreef 
Ihrton to the hamlet of Over-Nofton^ both in * the ooudty of ment wuh 
Ceejord: and on appeal the Seffionsftated fpecially that William the pauper^ 
Tawnjhendi whofe wife and children were removed, being legally J? /^iJ? f 
fettled in the hamlet of Over-Norton^ went, abcut <ight years market for 

above xoA a- 
year ; held that he could not pin a fettlemfnt thereby*, as no intereft could pafs 
troQi a corporation but under their feal : thcreTorehe had no in6rcf than a mere licence 
to coUed the toll : but if fuch toU had been leafed to' him uadiSr ftal of the corpo* 
ration, femble tliat he would have gained a fettlcioent bx ttfiding for 40 days in the / 
fame parifli where the market wai . - , v. ^ ^ ^ 

agOf 
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1804. agOf to live at Cbipping-Norton^ where he rented a houfe at 8/« 

' ' 10/. per ann. The corporation of Chipping-Norton is poffefled 

againA ^^ ^^^ ^^^^^ ^^^ markets within the borough| and of the toll for 

The Inhabit all cattle affifaJIy fold at the fame. W. Townjbend^ at a court 

tants of - j^gj^ ^^^ ^jj^ fjjjj ^^y jjy ^ verbal agreement of tjie corporation 

NoKTON. ^^ ' ?'' a-year« and continued to colle£l it under that agreement 
for two years, when it was agreed that he (bould have it for 10 
guineas : under which laft agreement he continued to colled it 
for feveral years more. Whereupon the Seflions were of opinion 
that W* Tov)n/bend gained a fettlement by virtue of renting a te, 
nemeni of upwards of loK a-year ; and difcharged the order; 
fubjeft to the opinion of this Court. 

Gibbs^ Abbott^ and Peckwell^ in fupport of the order of Seflionsi 
contended that the pauper^ by taking the market tolls at above 
10/. a-yeari took a tenement within the ftatate, by which, and 
refidence in the fame parifli for 40 days, he gained a fettlement. 
An incorporeal tenement is a tenement within the ftatute : Lord 
KenyoHf in Rex v. Piddletrenthide (a)» faiid it had been often fo 
decided ; and fo faid Lord Ellenborougb in JR. ▼• HoUington (b). 
And ic the former cafe it was holdcn that renting a rabbit war- 
ren would gain a fettlement, though the foil did not pafs. A 
free warren, he alfo faid, would give a fettlement, and that a 
praecipe would lie for it. And Builer J., in R» v. Old Alresford{c)^ 
C 241 3 thought the fame of a free fifliery. So tithes are a tene- 
ment {d). Market tolls are freehold; and can only be.deTifed 
according to the requifites of the ftatute of frauds. The word 
tenements^ fays Lord Coke {e\ includes not only all corporate in* 
heritances which are or may be holden, but alfo <* all inheritances 
ifliiing out of any of thofe inheritances, or concerning or aQ« 
scxed to or exercifable within the fame, though they lie hot in 
. tenure \ therefore thefe may, without queftion, be intailedy as 
rents, eftovers,. commons, or other. profits whatfoever granted 
out of land \ or ufes, offices, dignities, which concern lands^ or 
certain places, &c. becaufe all thefe favour of the realty.** A 
quod permittat lay for tolls at common law (/). And fo does 

(ja) 3 Term Rep. 775. {b) 3 Eaft, 114. 

{e) I Term Rip. 361. (d) R. v. Siing/ej 1 Stra, lOO. 

(/) Co* Lit.'ig. ^.20. 

(/) Vide Fit%. Na. Brev. ^uod Permittat, 
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an alfezc (a) for tolls of a market. So a woman may be endowed 1804* 
of tolls (*) and ftallagc. The origin of toll in a market was -, "^ 
probably conneQed with the right of the foil, though long fincc i^ainft 
difigrered. If it had been merely to teftify the contradsof fale The Inhabt- 
made there, it could never have been confidercd as a privilege . ^an'^ of / 
to be exempt from it, fuch^as tenants in ancient demefne claim. jtjoi^TQ^, 
The renting of tolls has been fo much confidered as the taking 
of a tenement within the ftat. 13 J^ 14 Car. a., that by/. 56. of 
the general Turnpike Ad, 13 Geo: 2' ^r ^4-* «t is exprcfsly pro- 
vided that no toll-gate keeper (hall gain a fettlement by renting 
the tolls. 

Mackamfs (and with him were Erjktne and Lcckart) con* 
tended that this was a mere perfonal contraA with the pauper, 
giving him liberty to colle£t the tolls from the vendors of cattle, 
and not a tenement within the words of the ftatute, or within C ^2 3 
the principle of any of the adjudged cafes ; but more like the 
cafes of 22. v. Hammerfmith (r), R, v. Dodderhill (d), and 22. ▼• 
Mellor (/)• And he referred to WodJefon^h 'Le£tures, and was 
purfuing this courfe of argument, when another obje£tion was 
darted, that the pauper had no title to the tolls, even fuppoGng 
that fach a taking could confer a fettlement ; for that a corpora- 
tion could only dcmif^ \indtt feal, and here the tolls were dated 
to have been taken by a verbal agreement. 

Lord Ellbnbo&ough C. J. thereupon faid, that as no xntered 
paflTcd to the pauper by fuch parol demife, the queftion could not 
be raifed. It was a mere licence to him to colled the tolls, the 
right to which dill remained in the corporation ; though it might 
be a ground on which to apply to a court of equity. The Court, 
be added, had gone far enough from the words of the ftatute in 
noticing an incorporeal tenement as one the taking of which 
could confer a fettlement ;' but if, beyond that, they were to hold 
that an equitable intereft in an incorporeal tenement under a 
parol demife from a corporation, which could only demife by 
deed, could confer a fettlement, there would be no faying where 
to ftop. His Lordihip, however, added, that if this laft diffi- 
culty could be gotten rid of by any alteration in the ftatement of 
the cafe, he thought that the other point, as to the taking of the 

(m) Wehb^B cafe, 8 Rep. 46. K {b),Co. Lii. 32. a. 

(c) 8 Term Ref. 45a 0. (^ Ibid, 449. 

(#) a Eq/lt 189. 

2 tolls 
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tolls 6eing a talcing of a tenettent within the conftniQion which 
had been (put upon the ftatute, might be difpofed of in favour of 
X^^^ the fettlementj upon the authority of Lord Cohfin hit commcpt 
Tbp Inhabit* upon the ftatute of W'tftniinJUr\ 2.» and on WM'^ cafe, 8 %}>-» 
ants of and on ttie opinion * of Lord Kenyan^ til the cafe referred to, that 
a taking of an incorporeal tenement will confer a fettlement. 

The Court therefore direQed an inquiry to be made whether 
any interetl iii the tolls had pafled from the corporation under 
their feal to the pauper, or any perfon under whom he might 
aim : and m the mean time they made an order nifi for qu^ui* 
ing the order of Seflions, if no fuch fa£l esifted. And after 
inq«iry made, it being reported to the Court on a fubfequent 
day that no other inftrument had been executed except a bond 
given by the |>au{>er to the corporation with fureties for the rent, 
the Court faid that could convey nothing /rvm the corporation : 
and the rule ftood for qiiafliing the order of Seffions. 

Order of Seffions quaffied. ' 
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The Kino againji SteVens and Aonbw. ytneliS!' 

AN information- was filed by the Attorney- General againft Every tndidl* 

the defendants, framed on the ftat. 33 Geo. 3. c. $1./. 62 (j), |^„°^"''* 
for receiving bribes from certain natives of India^ whilft the de» complete de« 
fendants held certain offices in the fervice of the Eaft-InJia fcription of 
Company, which fct forth that J. Stevens^ being a Britijb fub- fuchfcfi^aod 
jed, on tbf ift oi January 1 794, and for a longtime thence asconftituu 
next enfuingj to wit, until the 29th of Navemiftij^gf held and the crime, 
cxercifed^thfe office of fupervifor of the province of Afalotar in ^*^^?J** ^' 
the EaJ huiies, •under the Eaft.lndia Company, and during all ^"Jg^°^^ 
Hhit time refided in the Eaft India: and that the defendant ^^ But except 
luvj^ being a Britijb fubjedl,' on the faid firft of January 1794% in cevtain 
and for a long time thence next enfuing, to wit, until the 29th ™^ . ^^ 
of Novimitr 1 795, held and exercifed the office of commercial expreffions. 

having 
grown by long ufe into law, are required to be uf^d, the fame fenfe is to be 
put on the words of an indlQment which they bear in ordinary acceptation* And 
if the feafc of any word be in ordinary acceptation ambiguous, it fhail be conftrued 
'according a« the context and fubjeA* matter require it to be, in order to make the 
whole conMent and fcnfible. The word until may therefore be conftrued either 
cxclufive or indofive of the day to which it is applied, according to the context and 
fubje^- matter. Therefore^ where, in an indid^ment on the flat. ^3 Geo* 3. r. ja. 
f* 6i.t prohibiting officen of the Ea9 In^ Company, re/iSng in India, from receiving 
prefents, the information charged that the defendants, being Briti/b fubjefb, on the 
f ft o^ January 1794, and from thence for a long time, to wit, until the 29th of No* 
vernier 17959 held certain offices under the Company, and during all that titne refided 
in the Eai ladiee ; and that wbift they hclcl the (aid offices ae aforefaidf and whil/l 
they refided in the Eqfi Indies as aforefaid^ to wit, en the i%th of November 1795, 
they received certain prefents ; held that the context (hewed that the word tm/i/ was 
to be taken fA^/e^i/e of the 29th o( Navemler i-g;* But that if it had been in* 
capable of receiving an inclufivc conftrudion, the words under the firft videlicet, 
** until tbt %<^b 0/ November I79>/' could not have been rejef^ed as furplufage: for 
that can never be where the allegation is fcnfible and confident in the place where 
it occurs, and not repugnant to antecedent matter, though laid under a t/iibiieet, and 
however inconfiftent with an allegatiom fubfequent. o [ 245 3 

(a) It is thereby caa£ted, '* That the demanding or receiving' 
*' any fum of money or other valuable thing as a gift or prefent, or 
<* tinder colour thereof, whether it be for the ufe of the party re*. 
<' ceiving the fame, or for or pretended to be for the ufe of the 
*< faid Company,'' or of any other perfon whatfoever, by any Sritj/i 
^ (bt>|ed bol^g 9r esterctfing any ofiee or employment under his Ma- 
<* jefty or the ikid United Company, In the Eaft Indict/ Aall be deeme2 
*' CKtorfcion and a mifdemeanour^st law/' Itc 

tefideiK 
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1804. rcGdent at Calicut in the EaJ Indies, under the faid United 
"~~" Company, and during all that time reiidrd in the Eaft InSes. 
at^^ And that the defendant Stevens. To being a Britijb fubjeQ as 
SxEYENaand aforcfaid, uihilft he held and exercifed the fatd office of lupervifjr of 
AoM£w. the province of Malabar in the Eajl Indies aforefaid, under the 
faid United Company as aforefaii^ and %i)hilft be refided in the 
Eaft Indies as af or ef aid t 'dLnA the defendant Agnevj% fo being a 
Britip> fubjca as aforefaid, mjhilft he held and exercifed tbejind 
office of commercial refident at Calicut in the Eati Indies^ under 
the faid United Company as aforefaid^ and whilft he refided in the 
EaJl'^Indies as afore/aid^ did, within fix years before the filing of 
this information, to wit, on the 29th of November I79J^» in the 
Ea/i Indies aforefaid, receive of and from a certain perfon in the 
Eq/i Indies aforefdid| called the Samoory, otherwife the Zamotin 
Rajah, 100,000 rupees, being of the value of 12,500/., as a gift 
aod prefent) agarnit the form of the ftatute, &c. ; whereby, and 
by force of the ftatute, they the defendants committed extor- 
tioni and, by force of the faid (l.uute, forfeited to the king the 
faid fum of 12,500/., being the value pf the fa\d R. 100,000 fo 
received by them as aforefaid. 

In Eafter term laft a motion was made in arrcft of judgment, 
for want of a fulEcient averment in the information that the de« 
fendants were Britifi fubjeiSls refiding in India, and holding em-l 
plojments there under the Crown or the Eaft- India Company at 
the time of the offence committed in receiving the prefents. And 
it was contended, ^fta. ^^^t every information muft contain an 
averment of the time of any material ff^Gt alleged in it. adly. 
That if time be alleged to any m:iterial fad which is inconfiftent 
with other fads and times alleged in the information, which* 
r 2^61 makes the information repugnant to itfelf, it is void. 2 Hav^k. 
eh. 25./. 77- That here the refidencc and.fcrvice of the defend* 
ants in India is laid to have continued until the 29th of Novem^ 
her 1795, which word until w^s excluGve of that day, and the 
receipt of the prefents by them is alleged to have been on the 
faid 29th of November, and confequently after their rcfidence in. 
India and fervice under the Company there had ceafed, when 
they were no longer within fhe prohibition of the a£l of the 
33 Geo. 3. r. 52. f 62. And Rex v. Gavxlingay (a) was cited,* 
where the word unto, in an indidment defcribing 1 road as' 
leading unto foch a place, was holdea to be ezclufive 4>L tha£ 

{a) iTerm Rep. ^i^, 

• • • placci 
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place. And the word until was argued to have the fame ihean- 1804* 

ittg as to time which unto had as to place. ' ^. ,-. 

n- . .J ThcKiMd 

Tke Attorney-General^ Erjkine^ Garrow^ Adam^ Wood^ and agiunft 

Abbott fiicwed caufe againft the rule ; and admitting that it STBTiNsand 
was eflential to the completion of the o£Fence created by the a£^ Acmew. 
of parliamenti and to the validity of the charge in the informa- 
tion! that the defendants (hould appear to have been Britijb fub- 
je£l8 rcGdent in India^ and holding their employo^cnts dated at 
the time of the offence committed, and that a certain day (hould 
be dated for the commidion of it, they contended that thefe fa£l6 
did appear with fufiicient certainty on the day when the offence 
is alleged to have been committed. For firft, the word until \% 
in itfelf ambiguousi .and is ufcd indifferently either incluGvely or 
cxcluCvelyy according to the fubje<£l-matter or context^ and that, 
not only in common parlance, (of which they gave many famU 
liar exaipples,) but in legal languagCt and by good writers. 5 Com, 
Dig. Temps^ 498. Dies Juridici C, 2, 3. fays, that •* Eafler 
term anciently began O^. Pa/cba^ &c. but afterwards the be« 
ginning was deferred till ^anden, Pa/cta, &c. when it now be- H 247 ] 
gins^" An adjournment until fuch a day is neccffarily inciufive 
of that day. The ftar. 51 iF/. 3.^. 3. concerning general days 
if a writ of dower, direfls that if the writ do come in OSlaw 
MichaeliSf day (hall be given in cradino animarum, which is ' 
tranflated until craftino animarum, &c. The form of a com- 
mitment of a felon to the afiizes is ^< until the next gaol deli* 
very (a)." In proceedings for murder the indi&mcnt charges 
the ftroke on a certam day^ and. that from that day the deceafed 
languifhed and languilhing did live until another day, on which 
day he died^ &c. {b) : the words in Latin were, languebat ufque 
ad decimum nonum di^m menfis Decembris anno 28, quo qui* 
dem decimo nono die, &c. obiit, &c. (c). And the fentence of 
the law is to be hanged until he be dead. In all thefe indanccs 
until mud be taken inclufively* Nothing is more frequent in 
writers than to add the word inclufive or exclufi^ after the word 
until: which (hews that it is capable of either meaning $ and, 
yet if it were neceffarily exclufive^ the addition of inclufive after 

{a) I Burn*s Jujl, tit. Commitment, pL 2. at the end. 
(*) Carney*% cafe, O. B. Sep. Scff. 1803. ^«^« «*f«> ^' ^Jan. 
1802. Earl Ferrers* Qzitf 10^/. 7r. 481. 
{c) Haydon^t cafe, 4 R4p. 41. 

Vol. V. O it 
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1 804. it would be manifeftly repugnant and abfurd. If then it may be 
_.,**ir ufed inclufively without any addition to it, and muft necefla* 
av(m/t f >ly be t^ken to be fo ufed if the word inclufi%>e be added to it, 
Stevens and the fame meaning may as clearly be manifefted from the coo- 
AonbW. j^jff^ jf ^|j^ fubjcft matter to which it is applied neceflarily re* 
quire it to be fo underftood in order to make the whole intd- 
ligible and confident. Now here the context is equtralent to 
the addition of the word inclufive t for the offence is alleged to 
r 24.8 1 have been committed wkilft the defendants held and exercifed the 
faidofficeSy under the Company as aforefaid^ and nvbiljl they rt^iei 
in the Eaft Indies as. aforefaidy to wit, on the 2gtb of November 
1 795, it having been before alleged that they refided in the £• /-i 
and held their offices until the 29th of the fame November* 
That (hews that the word until is ufed there tnclufively of the 
19th of November 1 795 , if the very nature of the charge did not, 
as it neceflarily muft, require that interpretation to make it 
available. Suppofing therefore that until might in its original 
fignification have been as much exclufive as applied to time, as 
unto has been determined to be as to place, yet ufage which 
gives the jus et norma loquendi has now warranted the ufe of 
it either way. As in Pugh v. Tbf Duke of Leeds {a)^ the word 
frem^ though in ftriftnefs exclufive, was yet holden to be either 
exclufive or inclufive according to the context and fubjefk-mat* 
ter ; and that the Court would give it that conftruQion in an 
. xnftrument as would bed effeciuate the apparent intention of the 
parties. And here it cannot be doubted but that until was ufed 
tnclufively by the drawer of this information. In queftions of 
fettlement nothing is more common than hiringsyr#iff Michael- 
nas in one year, to or until Michaelmas in the next; and thefe 
have been always con ft rued to induce one of the Michaelmas 
days, fo as to complete the hiring for a year(^). The word 
to {c) is ufed fom<>timcs inclufiv ly, as in the form prefixed to 
she ftatutes at the beginning of a feffions of parliament, after 
prorogation, the ftyle is, ** at a parliament began and holden 
r 2-g T at Weflminfer the 12th of July Uc, and fr m rhcnce continued 
by feveral prorogations to the 20th of November^ &c. This de- 

{a) Cowp 714. 

(h) R V Sydffrfione eum Bermer^ E. 17 Ge: j CM. r^.x and 
3 BunCs Juft, tit. looTy SeH by Servieei aud J(. v. NtM/hei^ Burr, 

S. C. 7 'p. 

(tf) Vide note, poR. p. 256. 
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fcribes a feflioiis opened on the 2otb of November, In R. t* 1804. 
Heme [a)y Lord C. J. De Grey referring to Lord CoW% definition ^, ^ " 
of certainty, fays, that the laft fort, namely, " a certainty to a agalnfl 
certain intent in every particular," is rejefted in all cafe$» as STETENsaiul 
partal(ing of too much fubtlcty. None of the inftances of im* Agnew. 
poflible, uncertain, or repugnant allegations of time in indidl^. 
mentSy which are referred to in the margin of Hawkins, ^PP^y ^^ 
this cafe. That of Moor^ 555. was an allegation of a murder , 
committed on the 31ft of June, which was an impoflxble day* 
In Jiq/I> Entr. 26^. the indi£lment laid the felony on a day not 
then copie. Another reference is to the year-book, a H* 7. 7* 
pi. 22. where an indictment for felony charged that two fever;^! 
perfona on two feveral days dole the good$ : all thefe were no 
doubt defectively charged. The only other reference to this 
branch isto 2 Hawk. c. 23./ $8., where a mortal ftroke being 
alleged to be given on the loth, and the death on the 20th of 
December^ an allegation in the concIuGon, that the defendant 
murdered the deceafed on the loth, would of courfe be clearly 
repugnant to the allegation of the death on the 20th. But 
Hflwkins, in/. 89. ftate^ it to have been holden, *< that an allc* 
gation of the day prima facie fomewhat uncertain may be holden 
by tjff afp^nutfcnfe of the wbole^* of which he proceeds to give 
an inftance. But fuppofing the word until to be neceflarily ex* 
^lujive, yet the words, *^ until the 29th of November 1 795'' being 
laid under a vi^* ipay be reje&ed as furplufage, the allegatioti 
being inconfiftent with what follows, namely, that the defend- 
ants did on the 29th of November 1795, and whild they refided [[ 250 ] 
in Ittdifi arid held their employments, receive the prefents* 
Then, rojcCling thofe words, the information will read thus | 
" that J. S. being a Britijb fubje£t, on the ifl of January 1794, 
^nd for a long time thence next enfuing, held and exercifed 
the office, &c.; and that whilft he held and exercifed the office* 
&c., and whilft he refided in the Ea^ Indies, &c. as aforefaid, 
to wit, on the 29th of November 17959 he received the pre- 
fects," &c. In John/on v. Meers {b), it was refolved that wher^ 
matter comes after a fcilicet which is repugnant to what went 
before, it (ball be rejected : and fo it was done in Jones v. ITf/- 
/Mmx(^). [hoxd EUenborougb C.]. Here the repugnancy if 
not to antecedent but to/ub/equent matter.} There can be no dif« 

{a) Cowfi, 68a* ('} 13 Mod, 579. (f) Hardr. $. 

O 2 fcrence 



J5» ^ CASES IN TRINITY TERM 

1804. ference in principle whether the repugnant matter be before or 

^.'"Tr after the fcilicet. for the whole indidtment muft be conftrued 
The KiMo , 

agatnjl together. 

STBTENsand Dattas^ GiUs, and Torkington, in fupport of the rule, con* 

Agn£w. tended*, ift, that until according to its natural and legal import 

was a word of exclufion. It is the fame in refped of time as unto 

is in refpefl of place; and both mean to* * And they mentioned 

■ 

various inilances in common parlance where thofe words muft 
be taken in an exclufive fenfe. The form of the indiflment in 
murder proves nothing to the contrary : for the deceafed maj 
languifli to the laft moment of one day, and die on the next, 
which would verify the allegation there ufed. Rex v. Gamlin* 
gay {a) is in point, that the fynonimous word unto is excli^ve of 
place. And in Nichols v. Ram/Jen {t) it was holden, even in 
the cafe of a civtl aAion, that until was exclufive as to time; 
[ 251 1 ^^^ there a releafe of all trefpaffes u/que ad the 24th of jipril 
was deemed not* to include that day. And it was admitted on 
all hands that in pleading the word u/que was generally ex^lu* 
Jive,' and the majority of the Court faid, that in a releafe of all 
demands //// the 26th of jlpril^ a bond dated that day is not re- 
leafed: and fo it was refolved in Newman v. Beaumond{c). 
Then a fingle inftance of a wrong tranflation of the word in (i/i 
craftino animarum) rendered iin/iYioftead of upon, in the ftat. 
51 //. 3.^. 3. will not vary the legal underftanding of the word. 
2dly, Cafes on contrafis, fuch as fettlement c^fes, do not apply; 
for they are to be conftrued according to the apparent intention 
of the. parties, to be collected from the fubje£l matter of the 
Contra£k ; and in R* v. Naveflock {J) Lord Mansfield^ in order 
to condrue the word till as inclufive of Michaelmas day, reforted 
to the cuftom of the country. So Pugh v. The Duke of Leeds 
turned on the conftru^iion of 2 contrad, and the intention of 
the parties. But in an indrdiment nothing can be taken by in- 
tendment or implication, but every material fa£b muft be pofi- 
tively alleged with a certain time and place. 3dly, Suppofing 
the vroxd' until to be fo far equivocal as to Be capable in a cri- 
minal charge of recriving an inclufive interpretation according 
to the fubjcd-matter ; yet if nothing appear to give it fuch a 
precife meaning, it muft be conftrued exclufively according to 

[d\ 3 Term Rep. 513. {^) * ^**^' *^0' 

{c) Own, 50* (</} Burr. S. C. 719. 

its 
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its natural and legal import : and here nothing of that fort ap- 1804. 

pears 5 for the fubje£l-matter is, that the defendants were in 

office in India from the ift of January 1794 until the 29th of '^^ 

iVivrwfcr 1795 ; and notliing can be coUcAed from thence, Stevens and 
even if it were a contrail of hiring and fcrvice from the one Aghew. 
period to the other, to (hew that until was inclufive of the laft- 
mentioned day. No prefumption can be made either way, as L ^ja 3 
in cafes of fcttlcmt- nr, where if the hiring be general or equivo- 
cal, the Ittgal prefumption is that it was for a year. Then the 
iubfequent allegation, that the offence was committed while the 
defeiid;)nts were in ofRce and rcGdent in Ltdia^ is an independent 
allegation, not CLnncdlcd by any word of reference to the pre- 
ceding time alleged, as by the word fo rcfidcnt, or during the 
SAID time while, &c.; for the words as ajorefaid refer only to the 
facl of holding tht offices under the Eafi India Company. It is 
therefore no explanation of what gees before, but a contradic- 
tory allrg^tion ot riaie ; which cannot avail unlefs the former 
be rej' died. But, 4thly, the words, " until the 29th of Novem^ 
ber 1795," bc-in^ in thcnifelves fenfible and appofite in the place 
where- they arauf-d, cannot be rrjedlcd as furplufage merely 
becaufc thty are under a videlicet. In Stukeleyv.Butler{a), 
Lord C. J. Hobart fpeakin^ of the ufe of a videlicet fays, that 
** it is claufula ancillaris^ a kind of handmaid to another claufe, 
and to dehvcr her mind and not her own ; and therefore it is a 
kind oi interpreter. Htr natural and proper ufe is to particu- 
iarife th^t that is bejore general, &c., or to explain that 
that is doubtful of obfcure; Firft, it muft not be contrary 
to the prrmlfcs, &vf. Next, it muft neither increafe nor 
diminifli ; for it is not in the nature of it fo give of itfelf. But . 
on the other fide I grant, that a viz. may work a reilridlioa 
where t\\t former words were not exprefsand fpecial, but fo in« 
diflFerent that they may receive fuch a reftriftion without appa* 
rent injury," &c. So in Skinner v. Andrews (i), it was agreed 
in argument that a videlicet which is repugnant to t\yt preceding 
matter is merely void ; but where it is not repugnant to the 
preceding matter, but well agrees with it, there it is a dire£^ [ 253 ] 
af&rmation and (ball be taken pofitively, as in the cafe iaft men- 
tioned : and of this opinion was the Court. If then it be not 
repugnant to preceding matter, which it cannot be pretended here ^ 
to be, it cannot be rejc£ied as furplufage. And Hanvkins fo 

(tf] flob. 172* {b) I Saund. 169, 170. 

Q 3 coi^fider^ 
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ce>nfi4ers it in the place before cited {a) \ for there an inflance 
is given of an appeal confidered to be infufl^cient, becaufe of 
repugnancy of the time when a defendant is charged to YiAwc 
STi^Eiisand abetted to the murder, vi? at the day of the death, and not of 
Agnbw. the ftroke, which was laid at an antecedent day; and yet the 
date which gave rife to fuch repugnancy was laid under a t^/z. 
And fo the rule is hid down in Hayman r. Rogers (^), that 
where that which comes under zfcilicet is confident with' what 
went before^ it is always looked on as an averment ; but if it be 
inconfiftent, it is reje£ied. Then 5thly, if the word untU be in 
itfelf a word of ezclufioni and be not explained by any word of 
reference from other parts of the information to have been 
ufed inclufively of the 29th of November 1 795, and if that date 
being fpnfible cannot, though laid under a viz., be rcje£ied on 
account of Its repugnancy to ^ny fub/equenl matter -, then it will 
S|ppear that the defendants only continued reCdent in India 
and in office up to a period excluGve of the 29th of November 
1795, and the fubfequent allegation that the offence was com- 
mitted %ubi/e they were in office and refident in India, viz. on 
the 29th of November 1795, is repugnant to what went before, 
and cannot be taken in contradiflion to the former avermenu 
that they only continued refident there in office till that day ; 
and confequently the information is bad for repugnancy and 
uncertainty. 
r 254 1 After the Attorney General was heard ibortly in reply, the 

Court faid they would look into the cafes cited. And on this 
day 

Lord Ellekborohgh C. J. delivered judgment. 

"ithe defc£l which has been pointed out on this record is fup* 
pofed to confift in a repugnancy, in alleging the offence which 
the defendants are charged to have committed on a particular 
day, << whiljl they refided in the Eaft Indies, and held their re* 
i^e£live offices under the Eaft India Company," (circumftances 
eflential to the legal exiftence of fuch off*ence) -, which parti- 
cular day does not fall within the petiod of time during which 
they had been before alleged to have refided and holden their 
offices, but without and beyond that period. It has been con* 
tended, 00 the part of the Crown, that this repugnancy, if it exiil 
It allf may be cured by reje£ling as furplufage the words under 

(a) zllawl. cb, 23./. 89. (b) t Sfra. 232. 

the 
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the Jhf licet, which contain that fpecification of time out of which 1804. 

the alleged incongruity afterwards arifcs, namely, the words, 

** until ihe 2gth day of November in the year of our Lord 1795.** *^^^ Kih« 
This defed, if it be one, cannot, as appears to me, be fatif- STEvtNsand 
fadorily obviated in the mamier fuggefted ; for I do not find Agnew. 
any Authority in the law which warrants us in tejefting any 
material allegation in an indi£iment or information which is 
fenfible and confident in the place where it occurs^ and is not 
repugnant to any antecedent matter, merely on account of their 
occurring afterwrards, in the fame indi£lment or information, 
another allegation inconfiftent with the former, and which 
latter allegation cannot itfcflf be rcjefted, as it is clear that the 
allegation of the 2gth o/'Novcmbcr 17951 ftated as the day of 
committing the ofEfnce,, could not in this cafe be rejcdted with- [ 3J5 ] 
out leaving the information wholly deftitute of the neceflfary 
allegation of a particular day on which the offence was com. 
mitted. \k \htt fuhfeqaent repugnant matter could be rejefted 
at all, (which in this cafe it cannot for the reafon before given,) 
it mi^t br fo in favour of the precedent matter, according to 
what is f iid by Lord Holt in Wyatt v. Aland^ Salk. 325., «• tha^ 
where matter is nonfcnfe by being contradidlory and repugnant 
to fomewhat precedent^ there the precedtnt matter, which is fenfe, 
ihall not be defeated by the repugnancy whlchy^/Zoti;// but that 
which is.contradiAory (hall be rejeded." But here the matter 
required to be rejected is precedent matter, and is alfo in the 
place where it occurs fenfible atid liable to no objection what- 
ever. But it IS faid that there is no ncceiTary repugnancy be- 
tween the feveral allegations made on this record upon the fob* 
]t6t of time, and that by condraiing the word uniily which occurs 
under the fcilicet^ (and upon which this queftion turns,} as a 
word inclufive of the day to whi^h it is adjoined and applied, 
and not txcluftve of it, that the ground of the obje£lion will be 
removed and the difiicully no longer exift. On the other fide, 
however, it is contended, on the authority of Nichols v. Ramfden, 
2 Mod. a8o., and Onven, 5C.> that in legal proceedings the word 
until muft have an CKcUftve fenfe ; and it ha& been argued, from 
the analogy it bears to the word unto (which word generally 
bears the fame relation to plact^ which until does to time^ that 
the cafe of STAf King v. Gamblingay, 3 Term /f^. 31 3., is to 
be confidered as an authority to the fame -effedi. Thefe words, 
howevcrj have obtained, In ordinary ufe, an equivocal fenfe at 

tt 4 kafta 
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i8«4« leaftj of which jxiany inilanccs were given at the bar ; and I will 

—T" mention two others. In Sir Matthew Halif Hjflorj ^ of the Comr 

The Kiif<» ^^^ Lavi^ p. i6^,, he fays, " thus much (hall fervc for the fc- 

SxETfiNsand ^' veral periods or growth of the common Uw until the time of 

Agmew.^ **£dwar^thc lA inclufively" An in (lance which proves that 

*C 356 2 <//T/i/ ex Ti termini does not imply exclttfien i for if it did, the 

words above ftated ^< until and inclufiveif* -would involve a con^ 

tradidion in terms \ but that it may, from its. context, receive 

an incluftve fenfe. And in Aylijfe^s Parergon^ p. I52« it is faid, 

^< The whole courfe or mode of judicial proceedings is divided 

^ into three parts : the firft lads from the date of the citation 

<' TO the joining of the iiTue, or conteftation of the caufe ex-^ 

^* cluftvelys the fecond continues to a concluGon in the caufc 

' ^ ** incitifivelj : apd the third endures from a conclufion in the 

<' caufe to the time of pronouncing a definitive fentence ^inclu^ 

^^Jively ••" which loft inftance (hews that the wordi9 may be ufed 

either in an inclufive or exclufive fenfe {a) ; and both of them 

prove that where exa£lnefs is wanted, and ambiguity is to be 

avoided, fome words are necefTAry to mark and define the pre- 

cife meaning of the words to and until^ whether applied to time 

or other fubjc£l,*and that without them the reader may be often 

uncertain in which fenfe they are to be underilood. If the 

C ?57 3 word iifi/i7 occurred in a cpntra£l, and the context or fubjeft- 

matter evidently (hewed that it was meant in an incluftve fenfe, 

there can be no doubt but that the Court, in furtherance of fuch 

intention, would fo conftrue it. This the cafes of l^he King v. 

Naveftoch^ Burr, S. C. 71 9., Rex v. Syderflone eum Bermer^ Ca/d, 

Ip., and King v. Skiplam, 4 T* R% 490., fully (hew. And in 

(4i) There is a recent iodance of the ufe of the words to andyrtiir, 
one or other of which muft have been meant inclufively by the Legif- 
lature in the flat. 40 Geo, 3. f. 50., which ena&s ** that perfons 
entering any foreft, &c. in the night, /. e. between the hours of eight 
« at night and fix in the morning, from the ift of OAober to the ifl 
*<4)f Febrwrary or between the hours often at night and four in the 
*« morningyrooi the ifl of Fcbriiary to the ill of QStoher in every year, 
'< having any gun, &c. to till game," &c. (hall be dee^icd rogues 
and vagabonds within the Oat. 17 Geo, 2. e, 5. Now unUf(» either 
the word to or the viot^from he underilood inclufively, the offences 
provided againll might be committed with impunity on the id of 
Offoler and the (l of February, which could not have been the inten-> 
tion of the Legislature. 

the 
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the cafe of JTyatt v. Aland, Sail. 325., which was a penal zOtion 1804. 

for ufury by a common informer, and governed of courfc by the 

fame rules of conftrudion which apply to indidtments* Lord ^ * 'i*'^ 
Ho/t faid, '* that wbert a matter is capable of different meanings, gTBVENsanJ 
that Oiall be t«iken which will fupport the declaration or agreement, Ac mew. 
and not the other which would defeat it : in which Powell J.^ 
who differed on another point of the cafe, appears to have 
agreed : and tlie Court gave judgment in that cafe upon a con- 
ftruQion founded on the principle fo laid down by Lord Holt» 
The matter mud be capable of different meanings \ for the Court 
cannot, in order to fupport the proceeding in which the parti- 
cular term occurs, arbitrarily give it a meaning againft which ' 
the ufe, habiis, and undcrftanding of mankind would plainly re» 
volt. But if it be clearly capable of different meanings, it does 
not appear to clafii with any rule of conilru£iioni applied ^ven 
to criminal proceedings, to conflrue it in that fenfe in which 
the party franrilng the criminal charge mud be underftood to 
have ufed it, if he intended that his charge (hould be confident 
with itfclf. And this at lead we may fuppofe him to have in* 
tended. But in this cafe the meaning does not wholly red upon 
what mud have been the intention of the perfon who filed this 
information, but upon the context ; for the fenfe in which the 
framer of this information a£tually ufes the word until in the 
fird claufe of it is explained by the next claufe, wherein he fays 
i\i2kt ^^ nvhilft the defendant held the faid office ^ as ''aforesaid j** r j-g 1 
that is, ** as he, the framer of the information, had before flatedy\ 
namely, (as he explains himfelf;) on the 2^th ^November 1795. 
Or it may be put thus ; " That on the igth ^/'November 1 795^ 
whil/l he fo held the faid office as before Jlated -,** which of courfe 
expreifes that the fxamer of the information underdood himfelf 
to have already dated that the defendant did hold the office on 
that day, and virhich could only have been fo dated by him, in 
rcfpeft of his having ufcd the word until in an inclufive fen/e. 
In t&ciX, by means of the word afortfaid, the word until, ufcd 
in the foregoing fentence, is drawn down and incorporated in 
the fubfequent one, wh^e the whole of the words taken toge- 
ther impofe by context on that word an inclnfive fenfe. Sup- 
pofe, for the purpofe of illudration, that indead of the words, 
" as aforefaid,** we (hould fubditutc that part of the foregoing 
fentence to which thofe words relate ; the fentence will then 
Hand thus ; *' And the faid Attorney-^General further faith, that 

«thc 
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1804. *< the faid James Stevent^ being a Britijb fubjcf^, whllft h6 held 

• •• ind exercifed the office of fupraTifor of the province of Ma* 

. j.nc jviKG cc /aiflr, on the ift day of January 1794, and for the fpacc of 
^TEYENsand " ^^^^ "**' enfuingthat day until thi 2i)tb day of November, 
Agnsv. '* on the igth day ^November did receive/' &c. Or fuppoGng 
. it to be read thus : ** That the faid James Stevens^ being a Bri* 
•• tifi fubjcAi on the 2gth day ^j/" November 17951 tobilfi he held 
<' and exercifed the office of fupravifor of the province of Ma^ 
" /aiar for the time next enfuing the firft day of January 1794, 
'•• until the igtb day ^/'November 1 795, did receive," &c. Now 
in either of thefe virays of reading it, the fenfe in which the 
word until is ufed will be found to be clearly inclujwe ; for un- 
[ 259 3 Icfs it be fo, the defendant could not^ as before alleged, receive 
the prefent during the antecedently alleged time of holding his 
office. And that this is no forced or ftrained c6n(lru£lion will 
appear from this, viz. that if the receipt had been alleged to 
have taken place on fome fpeciiied day betwcren the ift of Ja* 
huary and the 29th of November^ the allegation « whilfi he held 
the office of fupravifor,** &c. would Jiave been fuperfluoiis ; 
inafmuch as it would have neceflarily refultcd from a mere com* 
parifon of dates that the receipt was whilft he held his office, Juft 
as in an appeal of murder, it is fufficient, where the (Iroke is 
laid on one day, and the death on another, to allege the death 
to have happened on fome one day which is within a year and a 
day ofthejlroke^ without exprefsly averring that the party died 
within that particular period of time from the ftroke. And as 
the words ** nvhiljl he heldy* &c. are now ufed where the day of 
the receipt may be with reference thereto ambiguous, they can 
only be ufed with propriety as determining the 29th of Novem'^ 
ber to be incluftve s becaufe the worcls, *< nvbiljl he held and ex- 
ercifed (he faid office," unconnected with atiy particular day» 
would of themfelves be infufficient } as the receipt could not be 
alleged generally to have taken place at a time between two days* 
As applied however to the day on which the receipt is here 
dated to have taken place, they are not fuperfluous, but operate 
materially in marking that fuch day is to be conGdered as inclu^ 
Jive^ and for which purpofe alone they can be ufeful or effisClive. 
Every indiAment or information ought to contain a complete 
defcription of fuch fadis and circumftances as conRitute the 
crime, without inconfiftency or repugnancy : and except in 
particular cafes where precife technical expreflions are required 
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IN THE Forty- FOURTH YkAR of GEOftGE III. I59 

to be ufed, there is no rule that other words (h^U be employed 1654. 

than fuch as arc in ordinary ufe ; or, • that in indictments or other - 

pleadings a different fcnfe is to be put upon them than what ^ ^!a^ 

they bear in ordinary acceptation. And if, where the fenfe. Stevens and 

may be ambiguous it is fufEcietitly marked by rhe context, or Agnew. 

other means, in what fenfe they are intended to be uTed, no * [ 260 ]) 

obje£tion can be made on the ground of repugnancyi which 

only exifts where a fenfe is annexed to words which is either 

abfolutely inconfiftent therewith, or being apparently fo, is not 

accompanied by any thing to explain or define them. If the 

fenfe be clear, nice exceptions ought not to be regarded : in re* 

fpcGt of which Lord Ha/e (a) fays, that <^ more offenders efcape 

*< by the over-eafy ear given to exceptions in indi£lmeiits than 

** by their own innocence, and many heinous and crying of. 

'* fences efcape by thefet unfeemly niceties, to the reproach of 

^^ the law, to the fliame of the government, and to the encou* 

*' ragement of villainy and the difhonour of Cod/' Upon the 

whole, it appears to us that the word ** uniit* is capable in this 

cafe of receiving an inclujive meaning : and that not only the 

prefumed intention of confiflency on the part of the framer of 

tlie information requires that the word (hould be t^us under- 

ftood, bat that the context immediately conne£led with the 

ivords *' vohiljt^ and *' as aforefaitP* warrant us in adopting this 

meaning of it. And which meaning fo adopted by us removes 

the whole ground of the repugnancy fuppofed.to exift in this 

information. 

ftule difcharged. 

{a) t Hak^i F. C. 193. 
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IVednefdayt P08TAN againji Stanway ExecutTix. 

June 6th. 
Wherein af. T ORD Ellenborough C.J. delivered the opinion of the 
defendant Court in this cafe, after time taken to confider of it. 

pleaded the This was a rule obtained by the defendant, calling on the 
general iffue plaintiff to (hew caufc why thc'Maftcr (hould not be dircfilcd 
tute of limi- ^^ ^^cview hia taxation and to tax for the defendant her cofts of 
tationsto the ^^^ i^uc found for her. It was an a£lion'of affampfit, to which 
whole fum the defendant pleaded, i [I, the general iffue to the whole ; 

demanded, ^d, the ftatutc of limitation to the whole 5 id, as to fo much 
and as to part ' ,...,. - ■ 

of It that the ^^ ^"^ promifes and undertakings m the declaration mentioned 

proroifeawere as relate to 15/. 15/., part of the feveral fums therein men- 
^^^^^1^^^ tioncd, thatfuch promifes as to the faid 15/. 15/., part, &c. 
tcftator and ^^'^ made by her teftator and one Haffels jointly, and which 
one A, B. f^id Haffels fuTvived the teftator. . The replication joined iffue 
>iii//>, which on the two firft picas; and to the laft plea replied that the pro- 

cd'thc other ^^^^^ ^s ^o ^hc f*»^ 15'- ^S^* ^^^^ mz^t by the teftator folciyi 

and 18 ft^ ^"^ i>ot by him and Haffels jointly } and iffue thereon. On the 

living ; and trial a verdi£l was found for the plaintiff on the two firft iffues, 

this laa iffue ^^j f^^ ^j^^ defendant on the laft iffue ; fo that on the record 
was found at , V . r 

the trial for ^^^ plaintiff has a judgment to recover the damages found for 

the^efend- him by the jury with cofts. The queftion made in this cafe does 

ant, and the ^^^ ^^^^^ ^^ ^j^^ ^^^^ ^^^ ^ 16. / 4 & c. which allows double 

other two it- , , • . . . . i- . • 1 #> 

fue& for the pl^aSi but which does not give to a defendant any right to cofts 

plaintiff, who other than he had before : it muft therefore be confidered in 

J^^?'!"P°'^ the fame manner as if there had not been any double plea j but 

nient for the '^ ^^ ^^ ' declaration in affumpfit the defendant bad' pleaded 

reft of his fpecially as to part of the * plaintiff's demand, and the general 

damages and j[fl[^g ^ ^q ^j^g refidue j and the iffue as to part had been found 

that the de- '^^ ^^ defendant, and the general iffue as to the rcfidue had 

fendant was been found for the plaintiff. As in the common cafe where 

not entitled ^^ defendant pleads non affumpfit as to all but a particular 

a>ft8 of the ^^^9 S^* ^^^ inftance, and as to that fum a tender ; and iffue on 

iffue found the tender : and on the trial the (endcr is found for the defend- 

for her de- ^^^ \^^i that the fum tendered was not fufiicient ; by which 

th ft £ *^ plaintiff has a vcrdiil on the general iffue, and judgment 

the trial 

which the plaintiff was entitled to on the iffues found for hina : aliter where all tht jffues 
at the trio! are found for the defendant, but the plaintiff has judgment upon demurrer, 
and recovers damages on a writ of inquiry. 
• f 262 3 for 
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for his damages and cods. In fuch cafe, which is a common 1804. 

one, the Mailer informs us that there is not an inftance of the 

cofts of the iiTue on the plea of tender ever having been taxed ^^Jj^a 
for the defendant. The ftat. of GlouceJleTf 6 Ed. r. r, i. gives Stamway. 
the plaintiff cofts in all cafes where the party is to recover 
damages. The ftat. 23' /f. 8. c. 15. gives the defendant cofts 
in certain a£lions where the plaintiff after appearance of the 
defendant is nonfuited, or verdiSI pafs by lawful trial againft 
the plaintiff. And the ftat. 4 Jac. i. ^. 3. gives the defendant 
judgment to recover his cofts iu any a£lion whatever wherein 
the plaintiff or demandant might have cofts (in cafe judgment 
(hould be given for him), in cafe of the plaintiff being non- 
fuited, or verdin pa fling by any lawful trial againft him. Many 
cafes have occurred in which the queftion has been made both 
in this court and the Common Pleas, whether a defendant 
were entitled to any cofts where,, there being ftveral counts in 
a declaration, the plaintiff has obtained a verdi£l upon one 
only : and it has been uniformly holden, that in fuch cafe cofts 
(hall not be taxed for the defendant on fuch counts as nuy 
have been found for him ; not only in cafes where the fubftan- 
tial'caufe of aftion is the fame in all the counts, only varied by 
the manner of ftating it ; fuch are Bridges v. Raymond^ 2 Black. [ 263 1 
8oo. Norris v. ff^aldron^ 2 Blach 1 199 : [Thefe were in C. B. 
In B. R. the pra£lice is the fame, with this difference only, 
that in C\ B. they tax cofts for the plaintiff :on the whole de- 
claration, as well on the counts on which he fucceeds as on 
the counts found for defendant ; but here the cofts are taxed 
for the plaintiff on fuch counts only on which he obtains a 
verdi£l, and no cofts are taxed on the other counts found for 
defendant :] But alfo in another clafs of cufes which comes 
nearer to the prefent cafe i viz. where to different counts of a 
declaration there have been different pleas, and iffues on thofc 
pleas ; and one or more found for the plaintiff, and the others 
for the defendant ; in fuch cafe it has alfo been determined that 
the defendant (hall not have cofts taxed on the iffues found for 
him. In Lloyd v. Day in C. £., Barnes^ qto. 149. to two counts^ 
for different trefpaffes in different places, the defendant plead- 
ed feveral juftifications ; and on trial all the iffues were found 
for the defendant, except an iffue Qn not guilty to a new af- 
fignment made by the plaintiff, which was found for the plain- 
tiff I and on argument ihc Coutt^held that the plaintiff was 

/ • entitled 
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1804. entitled ta li. damages and \d, coils, the jury havlag found 
^ ^ — *hc verdi€b for him with id. damages ; and th^t the defendant 
awmn% *** ^^^ entitled to any cofts* Another cafe is mentioned in 
STAMWAr. BulUr^s Ni. PrL 335. of MM. 4 Gio. 3. In C. B. In trefpafi 
the defendant pleaded three different juftifications to three dif- 
ferent countSi and on iflue joined had a verdiA for him oa 
two, and againft him on the third : on motion, this was holden 
not to be a cafe within the ftat. 4 & 5 Anm. c. 1 6. and that 
the plaintiff was entitled to cofts on the whole declaration. In 
Sir J. Afilej v. Toung^ % Burr. 1232. the declaration eonfifted 
C 264 ] of two counts ; the defendant demurred to one, and obtained 
judgment thereon ; and pleaded to the other : and on trial of 
the iflue the verdi£l was for the plaintiff. This was a cafe of 
fingle pleas at common law. The Court were all, except Mr« 
Juft. Fojltr who was abfent, unanimous that in the prefent cafe 
the plaintiff was entitled to coils upon his TerdiA, and the 
defendant to none upon his demurrer: for that the plaintifl^ 
having prevailed upon one of his counts, had a right to have 
his colls upon that count, without any dedu^lipn on account 
of the defendant's having gotten judgment upon his demurrer 
to the other count. Butcher v. Green^ (ift edit. DougL 652. 
B. R. E, 21 Geo. 3.) was an a£lion on the cafe, in which the 
declaration contained one count in trover, ^nd another for 
words : plea not guilty to the firft count, and a judification to 
the fecond count ^.verdicl for the plaintiff on the count in 
trover, and for the defendant on the other count. The QMirt 
held that the defendant fhould not have cofts taxed on the 
iffue fouod for him. Buller J. faid, the praAice of the Court 
is uniform not to allow the defendant cofts in cafes of this fort* 
From thefe authorities the pra&ice appears to have been fettled 
in both courts, that wherever $ plaintiff fucceeds on. a trial 
in any part of his demand divided into different counts in hia 
declaration; whether the defendant have pleaded one plea to all 
the counts jointly, or pleaded to them feparately, and feparate 
ifiues have been joined, on fome of which he has fuccceded ; 
yet he has never been allowed cofts on that part of the plain- 
tiff^s demand which has been found againft the plaintiff. And 
the fame rule has prevailed where a defendant has fucceeded 
on a dcmutrer as to part, of the plaintiff's demand. And it 
£eems difficult to make a diftio£lion in favour of the defend, 
antj between a cafe where the plaintiff himfelf fevers his dc* 

mand 
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mand by dividing * it into two counts in bis declaration, and 1(04* 
where the defendant fevers it by his plea, as he has done in the. «— ---* 
prefent cafe. The cafes relied on by the defendant are three ^du^ 
late cafes ; Day v. Hatiis, 3 T. R. 654. 30 Gfo. 3. Bi^rrows Stakwat. 
V. Ro/isj C. B. i%Geo. 2' »«<* Griffiths v. Dw//, 8 T. R. 466. • [ 265 ] 
which are diftinguifliable from the prefent cafe in this refpefl, 
that in them the only iffue joined nvas found for the defendant^ and 
there was no iffue or trial on which the plaintiff fucceeded. For 
in thofe cafes the defendant had pleaded to part only of the 
plaintiff's demand, and let judgment go by default as to the 
reGdue ; and the only iffue joined, and on which the parties 
vrent to trials was found for the defendant ; the plaintiff having 
fucceeded only on the inquiry of damages, and the defendant ■ 
QQ the trial of the iffue. On this di(lin£lipn the courts feem 
to have founded themfelves in relieving the defendant from 
what appeared to them a hardfiiip, which by the practice of 
both courts he was fubje^ to in cafes falling within the former 
decifions. But as the prefent cafe falls within the former au- 
thorities which have been long e(labli(hecl, the^e having been 
Jeparate iffues joined and tried on different parts of the plaintiffs 
demand^ on one of which he has obtained a verdidl, and does 
not fall within the laft clafs of cafes I have mentioned, the 
defendant not having admitted any part of the plaintiff's de- 
mand by letting judgment go by default, but by denying the 
whole, having compelled him to join iffue, and go to trial on 
that iffue as to part ; we are of opinion that the fettled praiiice 
hitherto obferved mud prevail in this cafe, and that the defend- 
ant is not entitled to have any cods taxed for her. The con* 
fequence is that 

The Rule muft be difcharged. 

Efptnaffe (hewed caufe againft the rule \ and 
Wigley fupported it. 
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Wednefday^ ChARNLBY aMtn/i WiNSTANLEY and hlS Wife. 

>flf6lh. * 

^. declared m '^PHE plaintiflF declared in coveaanti that \^j indenture under 
^^nft^i fcal dated 7th of December 1793, between the plainUflFof 

and her huf ^^ ^^^ P^^> ^^^ defendant Frances^ by her then name of 
band,forthat Frances Brown fpinfter, adminiftratrix of John Brown, of 
^., before j^e fecond part, and IF. R. of the third part, the plaintiff 

marriaffe'co- *"^ ^^^ ^**^ Frances agreed to leave to W. R. to colled 
Tenanted certain debts of the late partnerfhip between the plaintiff and 
J*^5 ^' ^^ ^^^ defendants' inteftate, and to fettle all differences, by leav- 
certain ac- '"£ ^^ ^* ^' ^^^ adjuftment and final fcttlement of fuch 
counts in dif- accounts : they therefore conveyed all the debts and effeAs of 
ferencc be- ijj^ partnerfliip to IT. R. the arbitrator. And the plaintiff and 
to arbitra- ^^^ ^^^^ Frances covenanted with each other that they would 
tion« and to well and truly obey, aiiJe and perform the award of JF. R. in 
o^firandper- ^y^ premifcs, provided the award (hould be made during the 
award pro- ns^tural Jives of the plaintiff and the faid Frances. The plaintiff 
vided it were then dated, that though he had performed his part of the in- 
made during denture, yet protefting thftt the defendant Frances -before her in- 
And Jf *oro- ^^^^'^^^^S^ ^ "^ ob/trve and perform, &c., and that the dc- 
tefting that fendants fince their intermaniagc have not obferved, perform* 
B. had not, ^d or fulfilled any thing in the faid indenture contained on the 
before her in- ^^^^ ^f ^j^^ f^y Frances j he averred, tha^f after the making 0/ 

performed ^^^ fi^^ indenture and the intermarriage of the defendants, and 
her part of during the joint lives of hnn, the plaintiff, and the faid Frances, 

after makincr * concerning the premifes, and awarded the (aid Frances to pay 
the indenture to the plaintiff a certain fum on the loth oi Auguft then next} 
and ihi Uur- q{ ^jj which premifts the defendants had notice, &c. The 
Ibed^mdantt P^*^^**^ *^^** alleged, as a breach, that the defendants did not 
the arbitra- ' on the faid 10th of Augufl^ and after making the award, pay 

tor awarded the fum awarded ; contrary to the faid indenture and the 
fi. to pay A. 

a certain fum ; and then alleged a breach for non-payment of fuch fnm. After ver- 
did on non eft fadum pleaded ; held that upon this declaration it mud be taken that 
B. intermarried after the fubmiilion ini he/ore the a^uMrd made ; in which cafe, al- 
though the plaintiff could not recover upon the breach affigned/or non-payment of the 
fum ammrded^ becaufe the marriage was a countermand to the authority of the arbitrator i 
yet as by the marriage itfelf B, had by her own zB. put it out of her power to per- 
form the award, the covenant to abide the award was broken ; and therefore judg- 
ment could not be arrefted on the grround that the marriage was a revocation of toe 
arbitrator's authority, and that fo tlie plaintiff could not recover as for a breach by 
pan performance of the awards 

*C 267 3 covenant 
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toyenant of the faid Frances ; and fo the plaintiff fays, that the 1 804. 
flefcndants have not, nor liath either of them kept with him the 
tovenant of the faid Frances^ although rcqueded, &c. To 
this the defendants pleaded non e(l faflum ; and after verdi^i Winstan- 
for the plaintiff it was moved in atreft of judgment, that the lby 

.tnarriage of the defendant Frances after entering into the *°" Wife. 
covenant to fuhmit to arhitration, and before any award made, 
was a revocation of the arbitrator's authority, and confequently 
there could be no breach of an aw«rd which he had no au» 
thority to.make# 

Topping and Scarlett (hewed caufe agalnft the rule, and 
diftiRguifhed between the fubmiflion of a feme to arbitratiod 
by parol 2Xk^ by deed\ Bro. tit. jfrbiirement, 45. ^* ^/- 35* ; thac 
however her fubfequent marriage before any award made 
might be a revocation of the former, it was not of the latter. 
The anonymous cafe in Sir H^, Jones' Rep. 388., which is the 
only diredt authority in fupport of the revocation, was probably 
a fubmiflion by paroL And though the cafe of Samin r» 
Norton et Uxor^ which was a fubmiflion by bond, may fcem 
to be againft that diflinflion, as reported by Kchle in his 2d 
vol. (ij), yet it appears from the report in the 3d vol. {b) of a 
fubfequent date, that the Court conceived that the plea of in- 
termarriage before the award made was* no anfwer to the 
a£)ion on the bond ; and finally the defendants agreed to enter [ 2(S8 ] 
into a new bond« But even admitting the marriage to be a 
revocation of the arbitrator's authority, though conferred by 
deed, yet Vymor% cafe (r) is an authority in point to (hew that 
fach a revocation by the party's own ^Q, is no difcharge of her 
exprefs covenant to aHA the award ; but her having thereby 
incapacitated herfelf from abiding the award is a breach of fuch 
covenant, for which flie is h'able in this aAion, her hufband 
beidg joined for the fake of conformity. [In anfwer to a 
doubt darted by the Court whether the breach were properly 
alleged to meet the laft view of the cafe, and whether the 
breach (hould not have been fpecifically afligned that the de« 
fendant Frances did not abide the award, by intermanying with 
the other defendant, and thereby incapacitating hcrfelf from 
performing it \} they anfwered, that though fuch a breach 
were not formally afligned, and the declaration might poflibly 

{a) 2 Keb. 865. 877. ib) % Keb. 9. 

' (c) 8 Hep. 8i* b.f and vide ^Rep.6i. b. 

Vol. V. P have 
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i8o4.« have been bad on fpecial demurreri ytt upon the frbole of thf 

*— * — count it did fufficientljr appear that the defendant Franca had 

Charwlet ^qj irf;V/ifi the award, but had. rendered herfelf incapable of 

Win ST AM* abiding it; and the adlioa is on the deedf and o6t oil the 

I'EY award. 

tnd Wife. Pdrkv^A RicharJfin, contra, relied on JThite ▼. Gifird and 

etier/, i RpIL Abr. 331. fit. Authoritie^^^. pi. 4. as another 

authority in addition to the cafe in W. Jones^ 388. to (he^ 

that marriage is a revocation of a prior fubnaiffion to arbitra* 

tion by a feme ; and faid that there was nothing in either of 

the books to warrant the di({in£lion fet t»p. Then taking that 

point pro conceflb, it capnot in reafbn be a breach of a co?e- 

Aantj* to aVide an awards not to pary a fum of money direQed 

£ %6^ i by an award which the arbitrator had no authority to make % 

and the non-payment of the money is the only breach afSgped. 

SxippoCng the fa£^ of niarrrage before any award made could 

be deemed a breach of fuch a covenant, yet it ought to have 

been fpe cifically alfigned as a breach, fo that iflue might have 

been taken upon it ; but it is not alleged as a faB^ but merely 

ftated collaterally by way of introduAion. If meant to have 

been itiGtled on as a revocation of the authority^ it flionld have 

been pleaded as fuch, in the fame manner as die. revocation of 

the authority was pleaded in Vynwi^% cafey in order to (hew in 

what manner the defendant had not Mdid by the awards As 

it now appears, non conAat that the maiftiage may. not have 

been with, the confent of the plaintiff, tnd then it would be no 

J>reacb« ILanvrence J. The only nllatter put io' iflue was 

whether thia were the deed of die defendant. If the defend^ 

ants had meant to inGft that the mafriage wu no breach of 

llhe covenant, becaufe had with the confent of the plaintiff, it 

was open to them to have pleaded fuch confent. There iff 

nothing in the form of the declaration to have flmt them out 

of fuch a plea« Lord Ellenhrougb C. J. There \» a fufficieot 

Itatemcnt to fhew the fa£l of marriage before the award made, 

and that is prima facie a breach of the covenant to mbide the 

award ; becaufe by that ^QL the defendant Franses difabled the 

trbitratot from making any award. Then if the defendants 

would infift on any nvatter to fhew that tl^c marriage was not a 

breach, it muft come from them.] Though marriage operate 

in law as a countermand to the arbitrator's authority from bit 

inability to bind a feme covert without her hufband by his 

award i yet the a£t of marriage, being lawful, is not in itfclf 

a breach 
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& breach of the corenant; for then fach a covenant would 1804. 
operate in reftraint of marriage generally, extending ♦as it does 
to an award made at any time during the lives of the parties, "^ ^^^^^ 
which operation the law will not admit ofi Lowe v. Peers (a). Wjhstan- 
JiLawrence J. obferved^ that this argument would go the length l^y 
of faying that a woman who covenants when fingle may al- 
ways break her covenant with impunity by marrying.] * [ 270 3 

Lord Ellenborough C« J. If this had come' on upon a 
fpecial demurrer as for a defedlive allegation of the breach of 
Covenant by marrying, there would have been good ground for 
the defendants*.obje£lion to the manner of declaring ; for here 
the breach of covenant arifing out of the fa£ls fhewn by the 
declaration is the h€L of the defendants* intermarriage before 
any award made, by which the defendant Frances incapacitated 
the arbitrator from making any awatd to bind her, and there- . 
by broke her covent to abide the award of the arbitrator. But 
the plaintiff not relying on this, proceeds to (hew by way of 
breach that the defendaiit Frances did not pay the money 
awarded after fuch intermarriage. But notwithftanding the 
plaintiff has ftated his real gravamen informally, yet if upon 
the whole it appear that the defendant Frances has committed 
a breach of covenant, the judgment cannot be arrefled. Now 
bere the plaintiff, protefting that the defendant Frances did not 
before het intermarriage obferve her part of the indenture, avers, 
that after the making of the indenture^ and the intermarriage of the 
defendantr^ the arbitrator made his award. That is a fufhcient 
allegation of the fa£l of the marriage being before the award, 
which conftittttes a breach of the covenant, to warrant us in 
giring judgment for the plaintiff on that ground. And this 
upon the principle, which we had occafion to confider very 
fully in a late cafe {l) ; that however defedive the pleadings, [ 271 J 
and however imperfed the prayer of judgment on either fide 
nay be, we are bound ex officio to give fuch a judgment aft 
upon the whole record the law requires us to do. 

Gross J. We cannot arreO: the judgment, if upon the 
vhole record it appears that the defendant has committed a 
breach of the covenant declared on. 

Lawrence J. The foundation of the motion to arreft the 
judgment is, that it appears that the defendant Frances inter* 
married with the other defend;»nt before the award znade^ 

{«) 4 Burr, 2225. {}) Lt Brit v. PapiUon, 4 £a/?, 502. 

P 2 which 
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1804. wifch It is infilled imounts to a revocation of the arbitrate** 

— — authority ; but the marriage itfcif is a breach of the covenant 
Char N LIT j^ ^y^^ ^|^g ^^^^^ . ^^^ jf ^j^^ {^(^ ^^jj^^ qq fo fa^ appear as 

W^nTtan- *^ ^*y * foundation for the mottoni that breach muft alfo ap- 

LFY pear on the face of the declaration. It is therefore inconfiftent 

and Wife. }„ ^^ defendants to fay that we cannot take notice of the 

marriage before the award made, which is the ground of the 

objeAion to the declaration in arrcft of judgment. 

Le Blanc J. declared himfeU of the fan^e opinion. 

Rule difchargeiL 



^ 



ThurfiLy, DotV'LAND agaifi/i Sladk and Wife* 

yune 7ih. * 

The demand- . rp ^j^^ ^^^^^ ^^ ^j^^ ^^^^^ ^^j f^^^jj ^^^^^ ^j GiUingluwi 

ant in a writ J\ . e -r^ ^ % * % . .*.«^ 

of right muft ^^ ^be county of Dorfet^ holden on the 2d of May^ 40 

allege in his Geo. 3., Thomas Dewland profecuted his writ of right clofe 

count that again ft William Siade and Elizabeth his wife, as follows : 

ta/fe!fcd''e/- " ^^^'X' ^^« Third, &c. To Sir T. Sykts, Bart, lord of the 

right ^9 well manoT of Gillingham in Dorfetjbire^ or his fteward of the fame 

a? that lie maoor, greeting — ^Wc command you, that without delay, and 

^^ A^^ {^ according to the cuftom of the manor aforefaid, you do full 

stHoffte. ^^^^ to Thomas DowtaKd concerning 18 acres of land^ &c. 

^i. Whe- with the appurtenances, in the tything of Bourten in the manor 

throf h""^ arorcf4id, which miliam Slade and Elizabeth his wife deforce 

wl»om title U ^"" ®^' ^^^^ ^^ ^^^^ ^^ more complaint for want of right, 

derived be Witnefs ourfelf," &c. And thereupon the faid Thomas Doro- 

improperly land makes his proteftation to profecuce the fame writ in the 

, V*^ *h ^ ^^^^ Court, in the form and nature of a writ of right patent at 

brother, who ^^^ common law according to the cuftom of the manor afore- 

it appears by faid j and finds pledges to profecute, &c. The record then fct 

the record £^jjj ^j^^ command to the bailiff of the manor to fommon the 

furvlved him defendants on a given day ; at which day " Thomas Dcwland 

and through (by his attorney) demands againft the faid IF.S. and £• 18 
wbofT. title is j^-res q{ land, &c. in the tything of Bourton^ in the manor of 

Wv?r'fuch^* Gillingham, in the county of Dorfet, and within the jurifdiaion 

erroneous ap- of this Court ; and whereof he fays that Thomas Gamlyn was 

pellation of feifid in his demefne as of fee, according to the cuftom of the 

the fiflrr as ^lanor aforefaid, in the time of peacCi in the time of the Lord 

brother be George the Second^ late ELing of G« B.^ &c. and within 60 

fatal. 19 yean 
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years now laft paft, by taking the cfplces thereof to the value, 1804. 
j5cc. and died thereof fcifed, leaving one Eiizahtb his wife him d^Hn 
furviving, znd from the faid Thbmas Gamlyn the right to the ^^^1^^ 
faid tenements with the appurtenances defcendcd and came to Slads 
one William Gamlyn, as brotbir and heir of the faid Thomas and Wife. 
Gamlyn^ fubjca to the eftate of free benph of the faid Mzahth . 
therein, according to the cuftom of the manor aforefaid ; and 
from the fame William Gamlyn the right, &c. fubjea, &c. 
defcended and came to one Hannah Dowtand, as eldffl couftn and 
heir of the faid Wm. Gamlyn^ according lo the cuftom, &c. viz. 
as eldefl daughter and heir g/" Hannah Ball, who was the onlyfijler 
and heir of one tf/Afr Thomas Gamlyn, who was the father as well 
of the faid firfl mentioned Thomas Gamlyn as ofthefaidVfm* 
Gamlyn, which faid Elixaheth Gamlyn died in the lifetime of 
the faid Hannah Dowland \ and from the faid Hannah Dowland 
(he right, &c. defcended and came to one Thomas Dowland the 
fon and heir of the faid Hannah Dowland, and from the faid 
Thomas Dowland, the fon of the faid Hannah Dowland, the 
rights &c. defcended and came to the faid Thomas Dowland, 
the now demandant, as fon and heir of the faid Thomas 
Dowland, the fon and heir of the f^id Hannah Dowland; 
and that tliis is right he the faid Thomas Dowland, the now 
demandant, offers,'* &c. To this the defendants demurred 
generally, and judgment was given for the demandant in the 
manor and foreft Courts 10 recover his feifm of the tene* 
inents, &c. 

The defendants thereupon profecuted a writ of falfe judg- 
ment returnable in the Court of Common Pleas } and the 
fheriff in his return ftated, that he had ifecorded the plaint in 
queftion, and then fet out the whole of the proceedings at 
length, including thofe before mentioned ; on which the fol- 
lowing caufes of falfe judgment were afligned j i. That no C ^7't ] 
feifin of right of the premifes is in the count alleged and aver- 
red in Thomas Gamlyn, who is therein alleged to have been laft 
feifcd, and from whom the demandant deduces his title ; and 
that the right is in that count alleged to have defcended to the 
feveral perfons therein nanied in fucceflion from the laid 
Thomas Gamlyn, who for aught appears had no right; and 
that the title is atcsntpced to be deduced to the demandant from 
an anceftor who is nor alleged to have any right, but for aught 
>p^ear9 mif ht have been fcifed of wrongs tod the right have 

P 3 been 
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1804. been in thofe who were fcifed of and held the fame premi(iBS 
fince the death of the faid Tbomas Gamlyn \ and that the rpo* 

Dow LAND ^f jjjg demandant's titl9 is defeftivclf and erroneoufljr alleged* 
Slada 2. That fuppofing the faid Tbomas Gam/yn, the perfon laft feifeiT 

fiiKi Wife, to have had any right, no right is deduced from him to the 
demandant, inafmuch as the faid Hannah Dovdand is in the 
faid count alleged to be the heir of the faid William Gamyln g 
and the right to the prem-fes to have defcended to her as tii 
biir j/'Hannah Ball, which Hannah Ball muft therefore have 
^d before the faid William Gamlyn, or the faid Hannah Dow* 
land could not have been h^ir to the foid William Gaiplyn, or 
the right have defcended from the faid William Gamlyn im* 
mediately to the faid Hannah Dowland\ and yet the faid Hannah 
Ball is in the faid count ftated to have been the Jtfier and heir 
of Thomas Gamlyn thefother, who muft therefore have died in 
the lifetime of Hannah Bal], and to which faid Thomas Gamlym 
the father, William Gamlyn ihtfon^ who furvived Hannah Ball^ 
must have been beir^ aiid to which faid Tbomas Gamlyn the 
father Hannah Ball never could have been heir, if it be true, as 
there alleged, that Hannah Dowland was heir to William 
I- ^75 3 Gamlyn at the time of his death, and that the right defcended 
immediately from him to her. There was alfo a third caufe of 
falfe judgment ftated, (but this was not infifted on upon the 
argument in this Court,) viz. that no cuftom of the manor is 
alleged whereby it appears that eldeft daughters and eldeft 
female coufins are entitled to be heirs alone and exclufively of 
their younger fifters. The Court of Common Pleas, for the 
fecond ca^ife above alleged, reverfed the judgment- of the Court 
below : upon which judgment of reverfal a writ of error was 
brought in this Court, and the common error afiigued. 
This cafe was argued in laft Eajler. term by 
Akkott for the plaintiff in error, (the original demandant.) 
As to the J ft error afligned, that Thomas Gamlyn^ the anceftor 
from whom the demandant derives title, is only ftated to have 
been ^^feifedin bis depiefne as of fee,'* without adding, ^* and of 
right 'f* thefe words are not neceflary (though it was admitted that 
they are to be found in all the precedents of writs t>f right) {a]\ 

(a) The words et dejure are omitted m one precedent only, which 
is in RaflaU tit. Falfe Jud^ent^ pL 9. (the precedent which was 
followed in this cafe) \ but this was admitted to be a miftake ; for fHi 
fearching the roll, tbofe words were found to be infertcd* 

for 
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for it is not QeceflT^ry to allege any matter in pleading 1804. 

which cannot be traverfed, and need not be proved ; and the ' ' 

tcoant cannot admit the fiifin, and traycrfc the right to the ^^^^^n^ 

feifin : and a wrongful fciCn is fufficient to fuilain a writ of sladb 

right* Nor is it neceiTiry to allege matter of law ; and whe- and Wife. 

ther the feifin be of right or of wrong is a queftion pf law and 

not of faft. Whatever the pra£kicc may have been, the 

necelEty of it mud be tried by referring to principtea. Iti ' 

.cafe for difturbance pf a coipmon way or other appurtenant to E tl^ ] 

landy it is ufual to fay that the plaintiff was lawfully pofiefled 

of the land ; yet that is not neceflary. Indidlments for murder 

always fay, that the deceafed was <Mn the peace of God and 

of our Lord the King/' and ye^ that is not neceflary to be aU 

leged {a\. The books which treat of the writ of right onl^ 

fayt that it b founded on a fe'ifin in fee ftmple of a man or his 

aocedors \ they do not fay a lawful or rightful feifin^ CV* Lit. 

158. It can only bind between the partites. It is called a wri( 

pf rights not becapfe it is founded only qn the right, but be^ 

icaufe it is adapted tp the recovery of it when all other poflief. 

fory remedies fail. Lit.f J14. fays, that if the demy marie 

be not tendered, ^' the grand alTiTie oi|ght to be charged only 

to inquire of the mm rights and not of the pojfejjion^* flpc. 

The words, *' which he claims as his right and inheritance,** 

are not in any pf %\xt precedents of the writs in Fitzherberfs 

If at* Brev., or the Regifter^ when direAed to lords of manors* 

hut oqly in the writs in C. B. ; quia dominus remifit curiam. 

The ftatutp pf limitations, 32 H* 8t c* 7, fpeaks only ol fnfir^ 

^^Poji/h^t not of lawful (tiCin. And Lit. J. 478. (hewsy that 

a wrongful feiGn originating in a diiTelGn is fu^cieht to fuftaia 

a writ of right t as *Mf a man be diijeifed by an infant who 

aliens in fee, and the alienee dieth fetfed, ai^d his heir entcreth| 

^he difieifor being within age, it is in the ele^ion of the dif- 

feifor to have a writ of ium fuH infra €iaiem^ or a writ of 

rights againft the heir of the alienee/' And this is confirmed 

by Lord Cekis Comment. Co. Lit. 278. i, ' The fubjcd is 

refumed in/ 481 \ and in/. 48a another iaftance is put of 4 

irecovery upon a feifin acquired by wrong : <* if he in the re- 

ipainder had entered upon the tenant for lif^ and diflcifed him, 

994 »fter the tenant enter upon himi and after the tenant for [ 277 3 ^ 

(ii) ffjdonU cafe, 4 R^ 41. Ji, 
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1804. life by fuel) recovery lofe by default and die^ he in remaindef 
n^ay well have a writ of right againft him which recoveW| 
agalnjl ^ffcaufc the mifc (hail be joined only ijpon the mere right, Sec, 
Sladr yet in this cafe the feifin of him in the remainder was defeated 
tud Wife, by the entry of the tenant for life." Upon which Lord Coke^ 
(Co. LiL 280. b.) obfcryes, " Here a diflcifin gotten by wrong, 
and defeated by the entry of him that right haih, is fuflicient 
to maiiitain a writ of tight againft the rccoveror in this cafe.** 
The cafe put by LittUton may be the very cafe here. For 
fqppofe Thowas Gatfilypt the anceftor, on whofc ftifni the 
demandant counts to have had a remainder ezpefiant on a^i 
cftate for life, and to have entered on the tenant for life, and 
thereby acquired' a wrongful feifin, and to have been afterwards 
oufted by him, and then have died ; and then the tenant for 
life (o have died ; the count could not properly haye beei^ 
ptherwife framed than it is. And if the count may be goo4 
in any fuppofable cafe, no advantage can be taken of it oa 
demurrer or on error. One who has a wrongful feifin m^y 
yet have more right than another. To (hew that the tenant 
cannot admit the fcifm and traverfe the riglit, he cited AL 2J 
Ed. Z-fi' ^S' P^- ^^« ^"^ Fitzh, Jbr. Droit. pL 20. S. C, where 
^horpty C. J. faid, that the tenant ought to have denied the 
J^lfin^ and not to have acknowledgf d it ; for when he acknow- 
ledged that, he acknowledged the right to it per degrees. The 
iffue in this form of proceeding is only on the right comparaw 
tively \ for the iflue is that the demandant has more mere rtgbi 
jhan the tenant. And or) this iffue the tenant is to begin^ 
unlefs he tender the demy mark, in order to put the demand- 
ant to prove the feifui in the reign alleged in his count. 
C 2/3 ] There is a record in Bocth's Real AHion [a\ of the form of 
(he iffue on a tender of the demy mark ; and there the grand 
• afGze are directed to inquire whether the demandant were 
fetfed of the tenement in dominico fuo t^t de feodo (not faying 
ft di jure) tempore A\€C\ domini regis Henrici odavi (b). He 
then referred to various precedents in formedon & juris utrum, 
the one the writ of right of tenants in tail, i/. i%Ed. 4. 23. 
pL 6., and Bro. Abr. Droit de ReQo^ pL 33,: the other, the 
ccclcfiaftical writ of right, Fitzh. Nat, Brev. 50. G. [p. 1 16. «/, 
3755.) where the allegation is only of the feifin infee^ and not 

{a) P. loa., aad vide p. 98.J atid i Reeves* Hift. pfLaw^ ^9. 
\b) See alfo another fimilar prcccdeat 10 L^*f* $1^ 
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lof the right • I. In formedon^ Rajlal^ tij. Formedon in Ri" l8o4» 
fnaindery pL 3. Co. Entr- Formedon in Dejcendfr^ p^^S* ^^^ *~"Tiu^ 
donees \ry tail are only (aid to have been feifed in dominico^ tf^nA 
fuo, &c\ without the words dejures though their heir is ftatcd Slade 
to be fcifed de jure. There are feparate counts alfo againd and Wife, 
four vouchees in the fame form. In ibid, pL 10. the feoffees 
to ufes are not faid to be feifcd de jure \ but the heir in tail 
who entered is faid to be fo feifed. In Co» Entr, Formedon in 
Jtemalndert pL i/^ neither the donor nor the feoflfees to ufes be- 
fore the ilatute, fior.the ceftuy que ufe after the (latute, ar^ 
faid to be feifed dejure. Former proceedings are there fet outy 
which have not thofe words ; and the tenant pleads without 
them as to fome perfonsi though as to others^ the words de 
jure are introduced. There is a like precedent, ih.pl. 15. and 
ib. pL 16. in Reverter. In pL i8. in Reverter, the donor is not 
Aated to be feifed dejure^ though the feifin of the donee is fo 
alleged. In RaftaPs Entr. Formedon^ pL 5. the donee is firft 
faid to have been feifed in dominicofuo ut defeodo only, and then 
to have died feifed, &c. fcodo et jure. In pi. 6, the feifin of the C ?79 3, 
donor is alleged without the words de jure ; that cf the doi^ee 
yrith them. In ib. Formedon in de/cender, pi. 8. the donee is 
feifed in dominicofuo ut de feodo talliato g but the heir is feifed^ 
&c. de feodo etjure. In pL 9. both the donee and heir are faid 
to be feifed only in dominicq fuo ut de feodi talliato- In Refceitm 
in formedon^ pL 5. the donor is feifed in dom. fuo ut de feodOt 
the donee in dom. fuo ut de feodo talliato. 2d, In Juris utrum 
the iffue is, Whether the demandant have more to hold in 
frankalmoigne, or the tenant as his lay fee ; and the demand- 
ant always counts on fome feifin of his predeceflfors or of his 
own. In Co. Entr. Juris utrum, pi. 1. the count is of z feifin 
in fee in right of the chantry : the tenant pleads a gift in tail, 
and fevcral defcents ; but neither the feifin of the donor or 
donee or heir in tail is faid to be de jure. In pi. 2, the de« 
mandant alleges feifin in dom. fuo ut de feodo et de jure iofi 
pitalis. In ^/. 5. it is in dom. fuo ut de feodo // jure ecclefta. 
\ii pi. 4. it is in dom. fuo ut de feodo et jure, in jure ecclefia : 
but the verdict only finds the feifin in dom. fuo ut de feodo^ in 
jure ecclejla. In pi. 5. th« count is the fame as in //. 4. In 
RaftaFs E>ntr. Juris utrum, pi. %. it is in dom. fuo ut de feodo 
et jure in jure ecclefia.. PL 3 ftates the feifin ut de jure injuria 
icclef^n PL 4. in dom. fuo ut de feodp et jur^ ecclefia. But the 

tenant 
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tenant pleads a feifin in fee, withoiit faying di jafe. JpL |, 
ftatefi the feifin ut de feodo itjurt hQffkalis ; pi. 6, 7, and 8, uc 
de feodo injure Caniarut. The |pntries| therefore, in Juris 
utrum are in both ways, whiclji fliews that the rariation is no( 
material. As to the fecond ground of enpr, on the repag- 
naoce of calling Hunnab Ball the bfir of her brother Tboma^ 
Gamlyn. the elder, whco it appears that he had a fon, WUliain 

X ^90 2 Gamlyn^ who furyiv^d him \ if the word heir be rejefted the 
defcent will be well pleaded. I^ut. it will be urged that all al« 
legations of title in a writ of right are material and mud be 
proved, and that as both the allegation that the right defcended 
from Wm. Gamlyn to Hannah Dowland, and the allegation that 
flannah Ball, as heir to whom Hannah Dowlan4 claims, was 
the hfir of her brother Thomas Gamlyn the father of the faid 
Wnr. Gamlyn, cannot by poflibility be proved, the pount is bad 
for the repugnancy in ftating the titlCf The objedion, how- 
ever, fuppofes the word heir to denote neceflarily a perfon in 

* whom an eftate aQually vefted by defcent i but it does not | 

^nd if it did, it not being neceflary to date in terms who ^as 

the hiir of Thonw Qamlyn the elder, that word may be rejeAed 
9S furplufage. It is a general rule in pleading fo to ^onllrue 
words as to make all the parts confifteqt if poi&hle. The wore) 
hiir is often ufed in pleaiding to denote the perfon through whom 
9 fucceiliQn or defcent is derived, and in whom, if liviqg at a 
. certain period, the eftate would have vefted, but did not vefty 
Co^Bntr' ^are Impedit, pL i. Winches Entr* 510. Formedonin 
Rinuinder^ ibid, ^are Impedit. 865. 91 1. Co. Entr. i8l. 
J)roit,pf. J. tit. Formedon^pl. 18. Hearne*! Pleader^ Formedon 
in Riw^ir, 501, (., and U^inch's Entr. 506. In the two lad 
precedents if the count could have been avoided by (hewing 
that the brother of the donor was not his heir as alleged in the 
count, it would have been fufficient to have pleaded ths|t the 
donees were the daughters of the donpr ^ but in both cafes the 
plea goes on to (hew a recovery fuflfered ; and in the latter it 
even appears that one of the daughters died without ifiiie before 
the irecovery, by which her moiety veiled in her fifter in fee^ 
In die prefent cafe, however, it was fufficient to have (hewn 
that Hannah Balt^zs the (ifter of Thomas Gai^lyn the elder, 
without faying that (he was his £<'/>: for it could not liave 
been prefumed that he had any other fons than thofe ndentione4 
in the pleadingSi or that he hs^d an^ brother. The general cii^r- 

rent 
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rent of authorities omits the word heir in fuch cafes. Co. £nfr, 1804* 
MjtBment^ pi. 6.fo. ip^* ^are ImpediU #'• I2« fo. 494« The " 
lyoTd ArtV is a term of law j and the repugnance arifcs from ^J^^ 
attributing to Hannah Ball a chara£ter in law which did not Slads 
belong to her, not from attributing to her any relationOiip or wi Wtkf 
degree of kindred inconCflient with what was before attributed 
to her, nor in introducing zny faSi to (hew that a good title 
could not hare been derived through the relationthip attri. 
buted before^ Whether from the fereral relationlbips ftate4 
file were heir or not to her brother was a mere legal con* 
fequence, upon which no iflue could hare been taken \ and 
it may therefore be reje Aed as a nugatory allegation of a mat- 
ter of law, contrary to the fads ftated, which are fnfficient to 
entitle the demandant to recover. French rt fP'ilt/bire, AnJrm 
6y, Com* Dig. Pleader , C. 28, 29. x Ventr. i ip. i L$itvf. 25. 
Djm/fVr for the defendants in error, thetenant^; i ft, The 
feifm ihould have been ftated as de feodo ef Jure* In a pro- . 
ceeding not mtch in ufe the form of the precedents without one 
exception (for the precedent in Raflal^ tit. Falfe Judgment^ pL 9. 
is found to he drfe(^iveiy ftated in the book, upon reference to 
the roll iticlf) is entitled to great weight. Of thefe there arc 
eleven 'prcrte tents in Liber Intrationum [a) \ one in the notes to 
Fitz. Nat. Brev. {b , which 'wc by Lord Hale ; one in Cro* Car. 
310., five in Coke's Entr.{c) and feventeen in RaJlaPs En-^ [ 282 3 
tries (r), in all of which the feifin is ftated to be de feodo et de 
jure. The precedents in Formedon and Juris utrum do not ap- 
ply : neither the tenant in tail in the one, nor the parfon in the 
other, have the ivhote eftate in the land in them, whjch is de* 
rived from the donor in tail in the one and the gift in frankal* 
^oigne in the other. The donation or gift, the root and origin 
of the claim, muft be ftiewn, and it is not foffident merely to 
fliew a feifin of the eftat^difplaced and turned to a right. The 
iflue is not on the right. In Formedon the iflue is non dedit. 
A formedon may be jounded on a devife. In moft of the pre<^ 
cedents in formedon the feifin of the donor is not ftated. but 
merely the gift ; except where, as in one precedent in Coke*t 
hfttries^ the vJihpli eftate is claimed in formedon in rtverler. 

(ft) z. t»f 2. a> &: ^.^aa« i.h., 107. 130. L, 150. 1.« 15X. 6., 95. l. 
. {b) P. I. n. a. X. (c) 281. a. 

(J) ij^i.i.fl 1. 2, 3. 5., 2^b.pl. 2, 3»4»5.« 246. a.pL2, &c» 
3>4f 57 »H ^ff. ij, a.j 130. *.//. J., 343, i.fl. »9 9, Sec, 273. 

But 
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i8o4« But the great rhajortty of the precedents in formedon (late 

'— the feifin of the cftatc toil to be de feodo et de jure. Of 

^^•^V^ fcTcntcen precedents in Cokis Entries^ fourteen are de jure : 

Slade ^^ feven in Wineh^ all are de jure s of nineteen in Liber 

undWife, Intrat.f eighteen are de jure*, and of thirty-two in Raflal^ 

thirty are de jure s and in one of the remaining two the 

perfoD laft feifcd in remainderi whofe eftate is difplaced, is 

dated to be feifed dejure ; and frequently the firft taker has only 

an eftate for life when the feifin de feodo et de jure cannot be 

ilated. The three inftances in CM$ Entries where dejure is 

omitted are of eftates given to ufes before the (latute ; when the 

cftate-t^fil being given to the feoffees to ufts, and they not having 

the ufofru^ but only the legal eftate, might be the reafon why 

^ 283 ] the feifin was not dated dejure. As to the two paiTages cited 

from Lttiletm, it may be true that one who has no right maj 

be edopped from fetting up the wrongful feifin of the other, 

who has a better right againd him \ but ic does not follow that 

the count is not to be in the general form. It may be confidered 

in law as a rightful feifin as again d a wrong^doer who has no 

right. This obje&ion, however, does not red merely on the 

precedents, but is founded in fubdance, on confidering the na« 

ture and obje£l of a writ of right, the iflue joined in it, and the 

effe£is of it. A writ of right is to recover the whole edate in 

the landy and to put the demandant in pofleflion, in full feifin, 

notwithdanding any inferior intervening rights, which the tenant, 

or tbofe under whom he claims -may have acquired by length of 

pofleflion. It is not therefore uQreafonable that the forms of fucb 

a proceeding (hould be dridlly obferved. The right tp lands 

is divided into the jus poflefllonis and the jus proprietatis. 

The former of which is fometimes ufed to denote fuch a right 

as may be enforced by a poflcflbry real aAion ; but as applied 

to a writ of right, the jus poflefllonis is immediately confequent 

upon the recovery of the jus proprietatis, and the Court enforces 

it by the writ of feifin upon its being found by the grand afldze 

» which of the parties has the majus jus. The obje£t therefore 

IS to acquire both \ but the point of inquiry is as to the right. It 

is what the demandant in all the precedents aflerts and claims, 

and what the tenant denies in terms ; it is what the mife is 

joined upon, what the grand aflize is charged with, and what 

the judgment decides. It would be drange then if the de« 

mandment need not claim the land as his right and inheritance 

in the writ, or that the fcifiu by virtoe of which be claims to 

fccover 
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recover /A^ right need not be alleged to be a fcifin of rights or i8C4, 
that he Ihould recover a fcifin* of right which is not alleged to be ^ 
fuch ; or that that which, for aught appears on the record, was againA 
not a feifin of right in the anceftor fliould become a right in the Slade 
heir, and by this recovery be converted into a feifin of right. The and Wife* 
form of the writ of right is given in i Reeves* Hift*9fLav}f299* ^^ [ •284 ] 
the count in p. 427, 8., as it is in Bra^orty and of the plea in p. 
475} ^9 &^ From thence it appears that the demandant could 
not have the jus proprietatis unlefs his ancefior were feifed of 
the right as well as had the poflTcflion : the feifin of the right is 
therefore a fubftantial allegation. If the words Je jure, could 
ever have been ofnitted with propriety, it might be expefled tp 
be in the cafe of copyholds, where the nature of the tenure vefts 
the eftate in the lord, though the tenants by cuftom have ac« 
quired a permanent intereft and feifin* Yet where a petition . 
in the nature of a writ of right for a cppyhold is fued, the nature 
of the remedy, which requires the feifin to be ftated as ef right, 
overcomes the difficulty ; and the feifin is ftated to be << in dp* 
minico fuo ut de feodo et de jure advoluntatem dominij fecunduxn 
confuetudinem manerii,'' &c. {a}. 

On the fecond objeQion, (after premifing that the court of 
ancient demefne where the demurrer was filed was not a court 
of record, which appeared by the writ of falfe judgment in 
C. J9., and by 4 Infi. 269. ; and therefore neither the ftats. 27 
£/iz, ,c. 5. nor the 4 Arm. c. i6. extend to it; fo that it was 
competent to take anj objeQion to the count which might in a 
Court of record be made on fpecial demurrer :} he contended, 
that in all adiions by an heir, he muft (hew how he \%heir{li)f and 
a fortiori in a writ of right ((} ; and if fo, he muft fet out his C ^'5 ] 
defcent formally, and in fuch a way as to be capable of proof ; 
or it may be fpecially demurred to. And Mr. Reeves {d) in hi^ 
hiftory, &c. cites Bra8on^ 375. to (hew that if any one were 
omitted in the defcent, or if th^re were any error in the perfon 
or the name of any one mentioned in the defcent, the a£lion 
abates. Now here it is not dtfputed that Hannah Ball, through 
whom the demandant makes title. Is improperly ftated to be the 
heir of Thomas Gamlyn the elder, which could not be, as he was 
her brother, and he had a fon who, it appears from another part 

{a) Co. Entr. 206. h. pL 10. RqftaPt Entr. 130. L 

(*) 1 SaH. 355, and Hob. 333- 

{c) I Reeves* Hijl. of Lavf, 43 r, 2., and BraS. 374., there cited. 

{d) Reeves* Hifl. of Lawy p. 43a. 

of 
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bf the count, furviyed bifti. If this be dated aa matter of fafif ^ 
it U incapable of proof ; if as matter of law, it is erroneoofl/ 
dated* In Pol^laak t* Ha%akim(a)^ where the hufbatid of 
tenant in fee declared in covenant on a feifin of bimfelf in ihde" 
mefm as of freehold in -right of his ivife^ it ^as holden bad on 
fpecial demurrer ; for that he ought to have dated that he and 
his nmfe in right of his nvife werefeifed in their demefne as of fee ; 
ft chough the objeAion there was more critical than in the prefent 
cafe. None of the precedents referred to e contrti were tried 
upon fpecial demurrer. He concluded with referring on thia 
point to the authority of the Court of C. B., who bad decided 
upon the validity of this objedion. 

AbbottAii reply, on the latter point, obferved as to the cafe of 
Polybanh v. Hawkins^ that the error there was io dating the 
fe^n^ which was the root of the title. On the fird point he 
faid, that the mife was not joined on the pofitive right, but 
whether the demandant or the tenant had the better rights and 
the verdidi and judgment follows the mife. That the judgment 
only concludes the two parties on the record, for it is either 
[ a86 3 diat the demandant fliall hold the land agmnjl the tenant^ or that 
the tenant {ball hold it fmt of the claim of the demandant, [Upon 
a quedion put, whether the tenant might not take the mif6 on 
the fei/in only,] hfi anfwered, that that was only d«ne, as he 
could find) upon tender of the tlcmy mai k, to inquire of the 
. feifin of the demandant's ancedor in' the time of the king al- 
leged. But that there #as one precedent in Coie*s Entries {h) 
• which runs thus: << Et prxd. J^. C, &c. per.^. B. att. fnum 
veniunt et defend, pro prxd. R, K. et etiam (whicli by reference 
to the roll appears to be a mifprint fotfei/lnam) prxd« W. R. de 
quo,"* &c» and prays in aid, &c. 
Lord Ellemborough C. J. in this term delivered judgments 
This was a writ of error brought upon a judgment in the 
Court of C. P. on a writ of falfe judgment returnable in that 
court, complaining that falfe judgment had been given in the 
court of the manor and fored of Gillingham, in a plea. of land 
between thefe parties. The (heriflF, in his return to the writ of 
falfe judgment dates, that he had recorded the plaint, and fets 
out the proceedings in a writ of right dofe, and die count found- 
ed thereon s and by which Thomas Dowland by bis attorney de* 



(a) Dough 328* 



{b) i8i.ii.//.4. 
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In THE ('oRTt-FOURTH YejLK OF (xEOUGE IIL ifS 

ftianded againft William Slade and Elizabeth his nvife^ the ic^ 1804. 
iendants in error, certain lands (ituate in the manor of GiUirfg^ ■ 
ifam, in the county of Dorfet^ and within the jurifdi£lion of that I'owlaih^ 
court, and whereof he faid, that Thomas Gamtyn was feijid in Sl adb 
Us demt/neas of fee ^ according to the cuftom of the manor afore* and Wife* 
faid : and then derives title by dcfcent from ST* Gamlyn as foI« 
lows, viz. that from the faid Thomas Gamlyn the right to thefe 
tenements defcended and came to one William Gamlyn^ as » r 287 1 
brother, and heir of the faid Thomas^ (fubjed to the eftate of 
frecbench therein according to the cuftom of the manor 
of Elizabeth the wife of the faid Thomas) ; and that from 
the faid Wm. Gamlyn the right to thofe tenements defcended 
and came to one Hannah Dowland^ as eldefl coufin and heir of 
the faid William Gamlyn^ that is to fay, as eldejl daughter and heir 
of Hannah Ball^ viho was the onlyfifier and heir of one other Thomas 
Gamlynf who was the father as well of the firft-mentioned 
T* Gamlyn as of the faid W. Gamlyn; (which faid Elix. Gamlyn 
died in the lifetime of the faid Hannah Dowland) ; and from the 
faid H^ Dowland the right to the faid tenements with the appur* 
tenances defcended and came to one 7bomas Dowland, and from 
him to the now demandant. 

Upon this record two obje£lions have been made to the jndg« 
ment which has been giren in the court baron of the foreft 
manor olGillingham for the demandant. The firft is, that it is 
not alleged that T Gamlyn^ from whom the demandant deduces 
his title, was feifcd *< in his demefne as of fee and right" % but 
only <* in his demefne as of fee,'' of the lands in queftion. The 
•^fecbnd objeftion is, that in deducing the title from T. Gamlyn, 
the demandant claims through Hannah Dowland^ who is ftated 
to be the heir of W» Gamlyn, and that the right defcended to her^ 
as heir of Hannah Ball, who is ftated to have been the heir of 
one Thomas Gamlyn, the father of W. Gamlyn s which could not 
be ; for if ilannab Dowland was the heir of W. Gamlyn, Han^ 
nah BalU (through whom fiie claims, and who is ftated to be the 
heir of Themas Gamlyn the father) muft have died before 
W* Gamlyn^ in which cafe he^ and not Hannah Ball, muft have 
been the heir of Thomas Gamlyn his father. On this writ of falfe 
judgment the Court of Common Pleis reverfed the judgment |r {^33 ^ 
of the .court of the foreft manor, being clearly of opinion that 
this Iqfl objeBion was fatal : and though they did not decide on 

the firft objedliofl, thc;y inclined to think that fatal alio *, as all 

the 
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■ 

l?64.« the precedents with the exception of one onlf contained the 
■' above allegation. On this judgment a writ of error having been 

IJovLAND brought, it has here been argued that the jodgment of the Court 
Slade o^ Common Pleas is erroneous, for that the allegation, that the 

and Wife* anceftor from whom the demandant claims was feifed as op 
RIGHT, is but matter of form, which may be inferted in the 
count or not ; for that a writ of ri^ht may be maintained on a 
Wfongful feifin, as by an infant dijfeifot againft his o»rn alienee ; 
that the leifin cannot be admitted and the ri^ht denied. And 
though the iflue be in this proceeding y^rma//)^ on the irlght^ yet 
the tenant, generally fpeaking, is to begin, and fliew that he 
has more mere right than the demandant ; and thou^^h it was ad* 
mitted that all the precedents of counts in writs of right allege 
the feifin iejure^ an^l that upon further invcft^ation there is 
not even that fingle exception, which, wheo tbe cafe was ar- 
gued in the 'Common Pleas, was fuppofed to exift ; the entry 
IB Raftal by an examination of the roll having been fince found 
incorredl ; yet, from analogy to counts 'wiformedon^ znd Juris 
titrum which are proceedings in the nature of writs of right, 
where tbe allegation dejure is frequently omitted ; it was ia^^ 
lifted, that the avermenl^ that the feifin was de jure is but 
aform^ not neceflary to be ofaferved. And as to the laft ob- 
je&ion, it has been faid, that the count need not have alleged 
that Hannah Bail wzs the heir of Thomas Gamfyn, and that 
word may therefore be rejected, or underftood only, as a Word 
of pedigree, and as denoting a defcent mediately througb, and 

[ aSo 1 ^^^ directly and immediately from, that particular anceftor : or 
if not, that as a good title is ftated in fa£i, the party (hall not hi 
prejudiced from a miftake in a legal conclufion 'firom this hSti 
But notwithftanding the ingenuity and learning with which this 
cafe has been argued, we are of opinion that the judgment of 
the Court of Common Pleas muft'i>e affirmed ; which Court, it 
may be reafonably concluded, from what was faid by the Chief 
Juftice in delivering his opinion, would have decided againft the 
plaintiff in error on both points, had it not been fuppofed that 
there exifted one exception to the univerfality of alleging the 
feifin of the anceftor of the demandant to be of right : and as it 
is now found that there is no fuch exception, it wc^uld be too 
much to conclude that an allegation, which has not been (biini 
in any cafe to have' been omitted, may or may not be ufed ad 
libitum in a proceediogi the pbje£k of wUch is to decide in fa- 
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vourof that party, nuh^t right to thf lands in difpute isgfeatcft. 1B04. 
The reference to the 478th fc£l. of Littleton^ from whence it 
appears, that an infant dijpnfor may recover in a 'writ of right 
agamfl his alienee^ doifs not (hew that the forn:i of the count muft 
not be as the defendant infifts \ for as between fuch parties, the 
difleifor has the greater right ; and his feifiiiy though acquired 
by wrong, will eftablifti a right againft one who can only claim 
under the demandant, whufe alienation on account of his non« 
f^ge will not be binding. And the analogy from counts on 
writs oiformedon 2nd Juris utrum does not hold ; for in them the 
mere right to the lands is not put in iiTue, as in writs of right . 
properly fo called ; for in formedon the general iflue lis ntk Jedit, 
that is, the entail, not the mere right is traverfed: 2nd' in Juris 
utrum the general ifTue for the tenant isi that it is his lay fet^ and 
not the alms of the church : (vid, Booth*s Real Ailions^ p. 222. and C ZXfi 3 
Co* Ent. 4C0.) But this matter does not reft merely upon 
reafoning ; for BroBon^ in the chapter referred to hy Mr« 
Reeves tn the poiTage cited at the bar» and in whofe time anions 
of this fort wi!re common, and who muft have been well ac- 
quainted with what was necefiary to be ailed ged in couinH on 
writs of right, lays it down exprefsly, that the count muft allege 
that the feifin was dejure : the pafiage is to be found in p, 372* b.^ 
where the author having ftatcd the form of the count in a writ 
of right, in which the anceftor is averred to have been feifed 
** in dominico fuo ut de feodo itjure^^ proceeds thus to com- 
ment on the eount : ** Non enim fufBcit fimpllciter proponere 
*' intentionem fuam (by which word the count is meant), fie 
dicendo, peto tantam terram ut **Jus meum,*' nifi fie illam fun- 
** daverit, quod doceat ad ipfuoiy^/pertinere, et perguamviam, 
** el per futts gradus Jus ad ipfum debeat defcendert. Item cum 
*< agat per breve de reAo ad utrumque jusconfequendum (fs) 
" tarn jus poflefiioais qU'im proprictatis de feifina talis antecef- 
" foris, non fufficit fi dicat, quod talis anieceflor fuus fuit fei- 
*' fitus in dominico fuo ut de libero tenemento tantum, << veliu 
" dominico fuo ui de feodo tantum^* nifi doceat quod ii^ dominico 
*^ fuo ut dc feodo, quod fub fe continet liberum tenementum, 
" et tolum jus poi&flbrium, nifi dicat ct adjiciat et Jure, quod 
^ (vhk continet Jus proprietatis.** And afterwards in page 273. j« ^ 
he adds, *'* Si autem in nairatione faciend^ aliquis articulorum 
<* praedi^loTttm omittatur^ et narratio a petente advocetur, itt 
«< quod error rcvocari non pofiit \ et peteos clameum fuum pro 
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" ft» et hcre^tbus' Tuis amittct in | erpctuuxn.** The fame doc- 
trine may be found adopted in FUta^ book the 6th^ c. i6. 
de Narrationtbu8« tranfcrtbed apparently from Bra&wt^ Upon 
thefe authorities we are of opinion, that for the * £rft objcdiou 
the count In thia cafe is bad \ that the judgment of the court 
baron was falfe ; and that the judgment of the Court of Com- 
mon Pleas muft beaSirmed.^ And this makes it uoneceflTary to 
fay any thing as to the fecond obje^iion, or to examine the 
many authorities from the entrie^s wiiich the induftry and 
ingenuity of the counfcl have brought together on that point. 

Judgment affirmed. 
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will qua(h a 
writ for irre- 
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R£UBEL agaitt/l Preston. 

nrHE defendant was arretted upon a bill of MiidUfex iflued 
the 28th of Mayt returnabU <* m Monday tuxt after tit pnr- 
rvw^ftht Holy Trinity/' inftead of the afual return m Monday 
mnt afiiT 8 ia^ of the Holy Trinity (a). 

Ndan obtaioed a rule for fetting afide the proceedings forir* 
regularity, on account of this departure from the fettled form 
of returns t againft which 

Marrjai Oiewed caufe, contending that the writ was equally 
obligatory on the (beriff where there was a day certain named 
in the writ for bis making his^turn in term time, in what- 
ever manner it was computed . But 

Lord Ellenborough C. J. faid, there was no reafon for de* 
parting from the ftttled form which had been always adopted in 
defciiUng the return days of the term in writs, though by com- 
mutation the (kertff' might know as well on what day to make 
his rtturn. If the regular known forms were departed from in 
.Dn« inftance, a thoufind whimfical Hturns might be framed, 
and great confufion introduced. 

Per Curiam^ Rule abfolucc. 

Marrjai then prayed leave to amend, which wis granted. 

[a) Fidt the Tabic of Terms and Retums> 71d^/ Jfpen£t, 
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White <ij^i/»/ Jones, Marflial of JST, A, &c. yufZ'ih. 

'^rHE plaintiff declared in cafe againft the defendant for an 2?. being in . 
cfcapc, and ft^ted that whereas one 5. A^enM^nd J. O. were cuUody atilic 

indebted to the plaintiff in 430/.. the plaintiff for recover? there- "i .^ ! '** 

^ rv ' . • a joifii anioa 

of profecuted out of B. K. a fpecUl capias ad rcfpondendum againiii?. 

againft them, marked for b'lil, &c. under which S. Af. was anC.,i?* 
arrcfted, and for want of bail w^s afterwards committed to the j"»^"« bail 
cuftody of the MarQi^l, ch^irged with the Taid a£tion : and then |,)titlcd by 
proceeded to charge the Marftiai for voluntarily permitting; the mittake ^U 
faid S. M. to go at large without the licence of the pUiruiff» againft B. 

to his damage, &c. *PleaS| ift. Not guilty. 2dly, A£kij noni rule L intit led 
&c. bectufe after the commitment of the faid 5. M. to the is Icr'ved on 
defendant's cuftody a rule oF court was made, ordering the faid ^^^ marfhal 
S. M. to be difcbarged out of the cuftody of the MarChai as to ^hothcreup' 
thefaHa^ion, by virtue of which rule the defendant difcbarged on difchargtft 
the faid S. M.^ &c. and upon which iffue was taken. 3dly, B out or 
Aflio non, &c. becaufc after the commitment of the faid S. M. ^"^?^[^| ^^ 
to the cuftody of the defendant a ccrtaia rule of court was charged in 
made, &c. (and then the ple^ fct out the tenor of the rule, cuftody in 
which was intitlcd «' White v. Mendei;' (omitting the other dc- »J|y "^^^J^ 
fendant's name), and ftated that bail having * been put in and ^^\on at the 
jttftified for the defendant, and allowed, the defendant fhould fuitofi^. .- 
be difchargcd as'to ibis aSion). By virtue of which rule the dc- |)^\^^(i[^\*^j5^ 
fendant as Ma((hai afterwards difcharged the faid S. M. And i[^[^[c \n an 
then the defendant averred that tbefaidS. M. was not at the mak- adion for an 
^^g rf the faid rule, or at any other time in his cu/lody in any aBion «^*P*' 
nohatfoe^er^ except the faid off ion in the declaration mentioned, and yi ^ 

that the perfon mentioned in the faid rule by the name of Mendel is 
the fame perfon, &c. ; which difcharj^e of the faid 5l M. is the 
fame efcape as that now complained of, &c. Replication, that 
the bail mentioned in the rule in the laft plea fet forth to have been 
put in and juftified, were put in for the faid 5. M^, and juf- 
tified as in an aBion brought by the plaintiff againjl the faid S. M. 
only, and not in the faid aBion fo brought again/I the faid S. M. 
and the faid]* O., as by the record of the recognizance of fuch 
bail, &c. appears. And further, that after the making of fuch 
cule^ and before the defendant difcbarged the faid S. M. out of 

9j^ hi» 



^3 CASES iM TRINITY T«RM 

X804. his cnftody, tAe defendant had ft^e of tbi /aid pnmfes. To thi* 
•U there was a general demurrer and joinder. 

aiam,i Wood in fupport of the demurrer. This was a mere irregu- 

JoNta. laritjr in the jaftrfication of bail, Which was imided *' Wbitg 
zgzind Mendei and another^** inftead of mentioning the other 
defendant^ name* But wh<fther bail were pvt in or not| or ir- 
regularly put .in, it will make no diSerence as to the Marfhal, 
who is at any race boucd to obey die rule of the court) andean- 
hot be liable as for an cfcape in fo doing. 

Lvord ELLfiNBo^otJGH C. }. It is an unfortunate miftake, 
but we cannot help the Marflial. The role was to difcharge the 
r 294 J defendant out of cuflody in one caufe, intitted ^* Wbitt againft 
Mindel^*^ and the Marfhal has difiharged him in another caufe, 
a joint adioh of White againft Mendel and J* O., for which 
be had no aurhoriry. I will a flu me that Mendel was only 
charged in the Marflial's cuftody in one caufe at the fuit of 
Wlfite ; but then the rule was nugatorfi being intitied in a caufe 
of '^ ITiite againft Mendel^** and che defendant not being 
charged in his cuftody in any fuch caufe. The rule therefore 
did not juftify him in difchargtng his prifoner in ^an aAion to 
which it did not apply. 
The other Judges concur ring^ 

Judgment for the Plaintiff. 
Marryat was to hare argued for the plaintiff. 
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EnoGOMBE agakdt Rodd and Others, ^f^Jx^ 

'T'O Utfy^h for an affault and falfc imprifonmcnti, the defend* The toktm- 

a4»t» pleaded^ ift, not guilty ; adiy, that the aflault and *j^"^^^| 

itnprifonment were by virtue of a warraot under >hc hand^ wA ^^ |g p^^. 

fealsof the defcndnnts, three juftices of ^he peace for the county vtdes (/ i8») 

oi CornvHtiLlt^nuA by them affainft the pUintiflFupon a conw>lain{ ^hat any per- 

j il r 1 . /v- r i-i *#• r . • Ti - f«>n nianci* 

made to thrm as fuch julctcts py C. M- of a certain mUilemeanpr ^ i dii^urb- 

by the faid C Af. alleged to have been theretofore committed ing »ny,di(- 
by •the plaintiff againft the ftat. i IV. & M. ((. iS. Jf. 1 8. th^ fcntinji: coft- 
toleration a£l): whereupon the plaintiff for default of fuch ^j^*^*?" 
fureciec as are in that itature exprenVd was committed to tb^ ^^ ^^ proof 
prifonof Bodmin in the faid county till the next qtiarter frlSon^^ before a juf- 
fcc. And afterwards and before tht faid quarter fe(EonS| &c. It V*^«^ ?^*^** 
waa agreed between the plaintiff and C. M. nvith the confint oftbf fj,^tjg, {q 
i^eniants^ that C 3f. (hould not further profeciite th^ pUiptiff ^o/.. orinde- 
for the faid alleged offence, and (hould confent to his difcbarg^ fault be com- 
at the then n^xt enfuing quarter fcffions, ^c, in fnll fi^i^aSim ^^^^ thc^"" 
oiii d^iS^r^tf of the f^iid affault and imprifonment. ^nd then next feffioos; 
the defendant! averredi that at the then next enfuing quarter and on con* 
feffionsp&c. (tf , C. Af. did not further profccute lh» pUintiff J»^<^" *°'- 
for the alleged offence, and then and there C9nfin%edtfi thepj^nf'^s ^^ Crown, 
fijcbargf i and the plaintiff wai bj order of the fame coi^rt dij^ To an a^oa 



^h^rged accordingly. And the plaiotiff then and theice ^ctftfd ^^^^^ 

Q.}^'snU further fr^fecKting him for the f4d alleged offcncfi, I'^l^l^ 

and his confent to the pltuntiff^s 4{fcheirge, and thft pU^tiff^s falfe impri- 

Ofcbarge thereon^, in full fatUfaSkn and df/i^^ff cif the ^flaUclt fonmeot they 
"^ '^ pleaded a 

dtmxfgt pMfefted before ibeon for an ofience agamft that clauiV, and a commitment 
(qi . iMtat of fuFOtifa nadfr it» to i)ie nest (cffKiai ; and thft beftne tiir next fei&ont it 
ipa% agreed between tbepjcofacoior i^nd the now. p^imiff^ ^fdth dn/f^e/^/ent of thecoma 
V^fJffffi V^fir^<*. '(he now dcfeodi^nts) that thc> profecution fhou(^l>edropped» and 
the ^aiotiffbedifehat^ed^at the fefflons fbr want of profccution ; that the plaintiff 
wmiifcordiag^y the« and tferr fy difehaived in fhMJbikfiMim ^ difcbarge oftheaf-^ 
Jf^ and im^'fjmma^ i, bf|d tbia wf% na \^ fa^ittfu^o } for cilbcr the agreement 
was ifUgaU as {Lifling a ^rorecutioq for <( j^v^V ni(di^ei^inpry ajod thereby impeding the 
eourir of judite ; or the lilktisfa^ion, if any. was tnoifin^ fcom the profecutor only* 
andr.not from thojulUocai dietr authorfty over the profecution berhg at aa end after 
titio cpnynitmcnt of ihfe pittnt^k aitd tUx trnfatt q/tecwards la thcrprofecutor drop- 

S'ngr the profecution bem^ « nQerc nuUity. ^d^^ (il|^^di(»l W ^ P"^^ injuryt if 
y, received hy the plaintiff fiom their aa. ♦£ J95 3 

(4^ Q?^ of t^d«fci|dant| iM»l!|l(d a>ion> ofc Omju tet ■■ l w <yt 
^hqm the feffiona was holden* 

0,3 ««il 
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i8o4« , and imprifonnient of the pirinitff. There was a third plea onlj 

■ differing from the hft in omitting to ftatc the agnementhtioxz 

Edccombb ^Jjc next quarter fcffions after the commument between the par- 

RoDD ^?*^** ^^* ^^^ confgnt of tbi jufiicu to drop the profecutton ; but 

and! OtlKn. only ftattng that at the next qu^Aer fefQons af(er the commit- 

nient, the faid C. M* did not further profecute the plaintiff for 

(he alleged offcnce» but confented to his difch^rge } and that the 

plaintiff was then and there ilfcbargti by order of tbi fame Court 

in fail fattifaffhn and difch^rge of the Jaid trej^jfts^ Wc. wlncb, 

Jame premifes the plaintiff' then and there accepted in full fatiifafHon 

C aoij 2 ^"^ difharge of the fiveral trejtajje^^ l^c. To tbefc fpecial pkas 

there were demurrers, dating, with the common caufes, thefe 

fpecial caufes, that they did not (hew with what mifdemeanor the 

plaintiff was charged by the faid comprint, nor whether the 

complaint were in writing, o^ upon the oath of C M. or an^ 

other perfoQ t nof for vfhat mifdemeanor the plaintiff* was com- 

fnitted. 

Burroughs for the plaintiff, faid that, without eiitering intp 

(he fpecial caufes of demurreti the pleas were avoided bj the 

ftat. t W^ii ^> c.it' f i8. whereby anjf perfon, guilt j of the 

, offence with which the plaintiff was charged before the defcpd- 

ints, ** upon proof thereof before any justice of peace by t«ro 

!< witn< flVs (hall find two furcti^ to be bound by recognizance 

^ in 50A and in default of fuch furetits (hall be committed 

>* to prifon, there to remain lill the next quarter feflions ; and ' 

f< upon convidlion of the faid ofirnce at the faid fef&ons, ihall 

?« be liable to the penafty of 20I. to the ttfe of the Crown/* It 

was not therefore in the power of the profecutor and the ma- 

giftrates combined together, after the latter had committed the 

plaintiff to c^llody for tfi^l fo? fhii offence, in defai^t of the 

fureties required by the ftatute , to agree to his difcharge, as that 

tended to deprive the crown of its fecurity fpr tb^ payment of 

the penalty^ |n cafe the plaintiff had been ^onyiAed. The firft 

of the fpecial pleas is founded open an accord and fatisfadioo , 

but nothing can be pleaded as a fati^faOion which is not a Jegal 

one ; and this is n(^t fo for the reafon meotipned. But further 

the confept of the inagiftrates tp the plaintiff's difcbargc was of 

no confequepce ; for hating once committed him, they had 00 - 

» longer an]^ control over the profti ution. It was ftill in the 

power of the proiVcutor to go on with the profecution, though 
£ a97 1 f g^ii^^ ^ cpufcat of the magiftrates. Tbe defence is not pat 

ppon 
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apon the groudd that the profecutor and the magiftrates had 18044 
been gailty of a joint trefpafs againft the plaintiff, and that 
the latter had accepted fattsfaAion from one of them on account ^^^2i* 
of fuch trefpafs, which might hare been pleaded as accord and I^odd 
fatisfadion* Neither is it to be compared to the difcretionary and Others^ 
power fometimes exercifed by this Court upon application for 
an information* which in the ezercifc of their lawful difcretioa 
to grant pt refufe it, they wili fometimes, to prevent oppreffion^, 
make it part of the terms of granting i^ that ihe party applying 
(hall not bring any a^lion for .the fame injury, or (hall difmifs 
his a£iion, if brought. For tMs Court have a legal control over 
proceedings tnftituted by theyr authority, and may ftay the fur- 
ther profecution t>f them if they fee juft caufe for it. But 
jufttces of peace have no fuch difcretionary power veiled in 
them by law. Then the fecond fpeciai plea (lands on the fame 
foot I it is entire, and the fatisfa^ion which is part of it, can* 
not be (Iruck out. (This was admitted e contra). If it could, 
the fpeciai caufes of demuner would apply. 

Dampiir contra. There is nothing illegal in parties compro- 
mifing a mfiemeanor. In Jobnfan v. OgUby (a). Lord Cbancellov' 
doubted whether an'agreement, the obje^ of which was to get 
rid of a criminal profecution for a fraud, could be enforced in 
equity : but it being anfwered at the bar that this was different 
from the cafe of compounding a felony \ and that where the 
indi&ment was for a fraud, and the party injured agreed to ac- 
cept fatisfaAion, as in confcience he ought ; this was lawful, 
and the fraud was cognizable and relievable as well in equity a» 
at law. Wherefore the obje£lion was no further infided on* r a ;. 
£Lord BlUnhrougb^ C. J. Is it not illegal to compound % 
profecution for perjury ? The cafe of Collins v. Bkntitm {h) 
proceeded on that ground ; where a bond given to fecure an 
agreement for that purpofe wa« holdcn to be void.] That was 
as a hrihe to ftifle the profecution, which admits of a different 
coniideration. If tbefe defendants had done any thing illegal, or 
b^d a^ed from corrupt motives in (lopping the profecution, they 
could not ha?e fet up the agreement as a defence. And as to 
the right of the Crown being defeated, no forfeiture could veft in 
the Crown before conviAion, and till convidion every perfon 
18 to be prefumed innocent. But whatever right might have 
fcfted in the Crpwo, nothing which the magiftrates did could 

(«) S P. If^mt.zis. (« z nrjf. 341—9. 

0^4 defeat 
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defeat it ; but k was dill competom ta the Crawn to ba«e pfo« 
ceeded for the penakf. {Lord Blknhr^ugb^ C J. Hsie aol the 
Uw required, for the prefienration of the poblic peace and the 
p^oteAion of perfone coofocming. to the toleration aft» th»t 
tbofe who are charged before the ma^fUatea on £ati$fa£lor; 
evidence of a breach of that lav fliouU find furctieti or be im* 
prifoned till the next fri&ona ?] Here the plaintiff was imprifoned 
till the next fcllionfr i and therefore the public had the fecnrity 
fc^ired. But it does not follow, though there might be juft 
ground for the commitment, that there was fufficient tA coavifl 
the accttfed t as two witnefies are required to juftify the com^ 
mitment, it Teems to follow that the oficnoe muil be eftablifl»ed 
^ the trial by the fame number, and one of die witoefia might 
have died in the interval. So matter oE defence may be brought 
for^rard to wiarrant an acquttul on the merits. The a^^eoaeat 
Wta that Mmfiml would not profecute the plaintUF at the 
F ^99 3 fefions; diat was a benefit a» fisr as it went to the plabtii^ 
though another might profiscule : and any confiderarion, kow^ 
^mx- flight, is fuflkiem to upheld an agreement. Cwu fcr t. 
VW (a), (which hat been doubled (^), is the only cafe which 
fey% it muft be a rttfimehh fatisfiAion : But the true rale is 
laid down in Andrew r, Boughey [c)^ where one declared upon 
an agreement for the delivery of 4QoIbs« of good wax, and a 
breach by delivery of 373lbs. of bad wax ; to which die de- 
fendant pleadejl that xolbs* of wax had been given and ac« 
cepted in fatisfidlion: and this was bolden to be a good bar ; 
fbri though it were not of one hundredth part of the vahie of 
the plainciflF's loft, ^ttbyMs ovm accord and agrnment^MnA hit 
i^etptanee of the wax, this injury was difpcufed with. Here 
Marjbai^ having in the Grft iniitaiicB fabmitted his complaint to 
the defendants, wouht not have a£}ed properiy in compomifing 
the profectttton without their confent ; fuch confent therefore 
was a confideration moving from them. And when the party 
injured and the accufed were fatisfied that the proAcotion ftould 
drop with the confent of the magiftratesj there was no more 
illegality in fuch a tranfafiioo than when the liime thing ii doo^ 
by the confent of this Court, which \t in coR\mon experience 
in cafes of pe^fonal mifdemeaAors. \LaHifrence J. alked what 



(a) T Sira. 416. 
ic) Df. 75. 4^. 
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4^ the magfirates b^cLdpne vkkbvw;)0 to be t^]Mn.aii,a (itifffM- .1894. 
ttoa to the plaintiff fo» tha usjuny, rec^Mod ?r Foil their imnfmt ^"--^ 
that Marfinal (hould not psoiccuif wa« a mcicc nullityk.] \^\% * ^^^y ^ 
oot ncceflary that the (atUfadUoo (houM ino«4< froqi, the paFly TqiSd 
whofe trefpa£i i« (atisfiod : a maa'a Ciriend*^ msif^ ha^^aia (sir rnvtOthw. 
him ( and if the party tnjuted accept an)^ thioj tA faiiafafkioo of 
the trefpafs ffoni a. ftranger» it i» (itfficitrnl. \JUajmmn4:i\^ It ([ joo 3 
was hulden in Grjfna t. BUfieid{a)r^ in. an a£tipn. of 4cb.tr on 
tn obligation for aoA that a Oirrendor a£ a coffholdbf JtS* 
(a ftraoger) to the ufc of the plainUff in (aiiAfaflion of. thii m/. 
vhich the plaiimff aaxpUidf, wat. qq gpo4,plca*;| XhiirtaP^ia 
QKntioned in i Com, Dig- 107« ^ having been ruled! bp tm» 
jnOicca; fecmingly. thtidoitn with dfiMii^ tiUwircttfiAjv Mo 
doubt ia Aiggefted either io the Oige^t o^ ia, th« ]l«|M»t« And 
she cafe which cam^o* t^i^if^iii eo^rt waafiuiAiQiitdaliogodier 
b^; the. opinioni^ of iirm of ibe ^g08» lb* fianith. no* braig 
fivcfisQt oacikb^r «^Gi^n»]t Ataof rat^iiiaaaanooiabot^tafc. 
4iid it might have beqn a mef e ftfibtnUutj^ ifiloryc£l«ioft of ihe 
ftianger ^ for it in wot ftid that, be fiumtfidMed tbiK MfyliM 
a^lhe trqfUfiA of the cAligo*. 

9 m t mfg/ f in nsplji. The eonfient e£ the juAitcs to th» plaui* 
liff^a dtfchafge wat a. mtrr nullity*) Im aftav tbeyj bti oom- 
. 9^t«d him> for wiam of iaeciiei for tfial» theyn mmv fuaAioOoiD. 
The ftatnte-of JS^UKmi baaing givvn the ponoltptothe- Crown 
iadcoifivc oE tbia. oa& : and k is. a^tneceffiry t» eonildf^r' what 
dtf«Krnee> it woold have m^ if die whole peoak]^ bad beta 
gbian ta the prafooatoK* If iba phialili' would haia btea aaa* • 
wAed^ if the pfolbeaiion hadaot beep abafkhmedf iben public 
jnftioe baa bee»defeated» and ihe^owa deprived of tbrpe- [ 301 3 
naUy io eonfequence o£ tbia agaeaaieat : i^ on the aihca hand, 
Aa pbanliff would have btea a^r^ittod, thea Ibofa baa bae«i^ ao 
fmaCdaaatioa for bia ageeaawat to feibaaa bia^aemadyw Ia.eitbar 

(a) Cro. EB%. j^, Thif ca(e i« rcpoited amang^ the cafaa^of 
^U- ^9.&J^> bill it 19 npted at th^ beginaii^ of ti» caff aa of Tnn. 
36 £U%.A and it 18 (aid in. the report to have beta afiermtardt in Ea^ 
Term 31 £Ab. (which miift be a miftabe in thepnpt) adjudged for tbe 
fltthaiffl But in R9I Jkr, 471. this account it given of it : '* If'the 
conditioD of an obKgation be to pay 20/. at a certain day, and %JtNm* 
giif Ain«adev a ccpyhoM to the ufc of the eUigte >n fiititfidliba-of tie 
20/. which the obh'gee accepts ; this il a good fa^faOlon and d^chargt 
•J the USgaihn. Trin. 39 ££a. JH M. m$ir Gryma and Bbfield.** 

C^e 
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•1804. cftfe the plea is bad, as founded either on an illegal agreement 
— or on a nudum padum. The cafe of Collins ▼. BlanUm{a) 

• £»GC6MBi ^^„t ^j, jjjg ground that the compromife of the profecutioo 
KoDD ^^^ illegal. There is no ground for faying that two witneflcs 

and Others, were required in order to convid ; and if the death of witnefles 
was the reafon for dropping the profecution^ it Ihould have 
been fo ftated, and the plea (hould hare taken another form. 

Lord ELLSNBOKOtGH C J. The pleas are bad at any rate ; 
whether on the ground ftated in the cafe of Grjma v. Btafiddf 
•which has been mentioned, that the fatisfaAion^ if^ny, pro- 
ceeded folely from a ftranger, for fo Mar/bal muft be taken to be 
as to thefe defendants ; or upon the ground which has been prin- 
cipally relied on at the bar, that this was an illegal agreement, 
and no confideration for it could arife to the plaintiff out of the 
a£ls of the defendants. The toleration atl in order to proteft 
religious congiregattons in the exercife of their worflitp, has an* 
nexed a penalty of ao/. on perfons guilty of dillurbing them i 
and, in order to fecure the public in the interval between the 
comnailEon of the offence and the trial of the offender, it has 
required the magiftrate before whom the complaint is lodged^ to 
• take fecurity from the offender, or in default of giring fuch 
fecurity, to commit him to the next fcffioos. T)ien, infteadof 
abiding the time of his delirery, when he flionld be difcharged 
in due courfc; after trial, in cafe he eftablilhed his innocence, 
r 10a 1 ^^ ftipulates with the profecutor and the committing magiftrates 
that the profecution fhall be dropped* and that he fiiall be dif- 
charged for want of profecution. Such an agreement bas a 
tendency to produce impunity for the commiffion of the offienoe 
which the Legiilature meant to prevent ; it ftops the means of 
the Crown to recoYcr the penalty of ao/. in cafe the plaintiff 
bad been prqfecuted and found guilty. In Collint t. BUmtArn tn 
agreement to put an end to a profecution for a mifdemeaoori 
was confidered to be illegal, as impeding the courfe of public 
juilice^ And this produced the fame mifcbief. 

Gross J. The fa£ls ftated cannot amount to a legal fatisfac- 

tion of the trefpafs in this cafe ; for the agreement ftipulating 

for the plaintiff's difcharge for want of profecution, was illepl 

. and Toid. Put the cafe that the plaintiff was guilty $ then 

public juftice has been defeated, and the agreement was illegal* 

{a)z WUf. 341. 

Bat 
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But if he were innocent ; then he wnuUl have been entitled hj t8o4« 
hw to his difcharge ; and the defendants having only confented """"^ • 
to that which by law he was entitled to h^ve^ have made him no atam/i 
fatUfa^ion* RoM 

Lawrence J. I hold rhcfc pleas to be bad on the ground of *"^ Oihtn. 
there being no fatisJoBion (hewn in thrm. if the plaintiff were 
guilty, the profecution ought to have been prov-eeded on, and 
the defendants can claim no benefit from any thing they mxj 
have done to prevent it. The jutiice of the country has been 
defeated. But if the plaintiff were not guilty, what htmjit can 
\kt be faid to have received from the defendants in fatisfaAion 
pf the wrong he has received ? The juftices having committed 
him to Cttfiody, as it now appears wiihout any ground for it, 
they only agreed that they would not add injury to injury by [ 303 ] 
confenttng that the profccuror fliould not go on with an un- 
founded profecution. But what faiisfa£lion is there in that for 
the injury already received ? Then if the cafe in Cr^* £iiz» be 
law, the pleas are bad on another ground, that fatisfa&ion from 
a ftranger is no fatisfadion in law. Lord C. B. Comjns does 
not appear to doubt the cafe by his manner of dating it ; for . 
having (rft stated inftancesof accord and fatisfa^lion which are 
gc od pleas, he next ftat^s thofe that are not good ; amongft 
which latter the cafe in que (lion is claffcd % and he himfelf ex* . 
pr.eflies no diffatisfadion with it. 

Lr Planc, J. The pleas cannot be fupported on the grounds 
plated. The fatisfaAion, if any» moved altogether from Hiarjbal 
ihe profectttor^ The juftices by merely confenting to MarJhaP^ 
dropping the profecution, did nothing for the benefit of the 
plair^tiff. This it muft be remembered was a profecution for a 
fublie mfdimif^nor^ and not for any private injury to the profecu. 
tor. If then the plnintiff had been rightly committed by the ma- 
giftrates, they (hould have t^ken no part in any bargaining 
lirhether the profecution were to go on or not. If the plsfintiff 
had a&ed illegally in what he had done, there could be no legal 
fon^deration for fuch an agreement in their confenting to ftop 
the profecution. And if he had not aded illegally, then their 
confenting to MarJbMPt dropping an illegal profecution* to 
which their confent was not neceffary, would be no cpnfidcration 
to the plaipttff for giving up any right of aflion he might have 
againft thie defendants for the part they had before taken in the 
tranfa&iph. 

Jttdgniient for the plalmlK 
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The KiKo again/f Osmer. 



4y9.Mi4|pt 'T^QE Cocpad couat of the lodtJifneDt (laied, thai ibo mayor 
'*ir"V^^f ?? **^ foiiiof bailiff of tho town and coij^iity of the town of 

imprifonmcnt ^^» ^^ judget of the weeUy court of record of the hid tows 
end rcfoic, w4 coiwity» hy tlKir writ iffued out oi the Hid court, dated 14th 
ftaudthatthe j^^^ 4J (?. », dvc^ed to BT. C. and T. Brcwn ferjtamU at ma€< 
ft^f^Rel' ^^ktfiM^A^f^ arni mfity^ did conomand them to take B. WtUu^ 
cwio/the it hp QlQijfld be fo.UJp4 in their bailiwick, and keep him fofely, 
townrnJcoun- j(c» fo that they mighl have his body before the mayori &c. oot 
^o^^their^' ftc, to 9Xifwer 7. S. in a plea of trefpafs oa the cafe^ which fame 
^i»dife^ed wi)t« OD^ &c. at» ^c. within the jurifdiditon 6f the faid court, 
to T. ^ f ODc waa del^ered to the faid ST Bpowut one of the ferj^ants atmaee ef 
fAihiferjeatOs fj^ff^ i$swn and ^¥ntf» to be executed in due form of law : by 
fJd^awiand ^^^'^ ^^ tp^tlich fa.i4 writ the feid 7. R. afterwards, &c. 00, &c. 
cmmh% to ar- i^t» tm* ^K the- tpwa and co»ety afosefaidi and within the Jurif' 
reft Ir., by 4i(J^^j(/^<ymp| afecefaid, was pvooeeding to arrefk the faid 
which T. B. ^ ^' *<*««di«g 10; ^ mgency of the faid writ. And that 
was proceed- the d^feodMV v^i^ qtbere unhoowiH afierwerde, fte« in the 
a? ^^.\T^^ town ^d CQMaty aibrefaid^ and within the jurifdidHon of thf 

thefm4 eawif of the ferjeanta at mace aforcfaidi and in tht due eMeeutkn rftilt 
but that the Jiiid.^e^ did make w aff4ufl^ and did alfb imprifim him, <ic.i 
buke^^^^ 9^Bd tl^it th^ defendant and the f^id Qthers unknown, with fbm 
M thedueexe' wA. a]t98>. &^P« did %v^eux\f pKfeni^the faid T. A from aveft«i> 
aaion o/Us iag the (fdd f. JV*^ a& by tfa^ fame writ he was commaivled» Ac. 

wtcd Acarl ^^^^ v^^dift * fo«f *« oiows^ it wm mewed to arreft the jodgt. 
rcftiheldfuch tnent» tfta b^caufe it. did oat ^f^v^ that the writ fei fonh in the 
iodiament iQdi^^OXCjBt was. 9^ ooder which ttVlh could legaHy have been 
^^* rin"°^ axTcftcd. Fq? Ijy the Rail, u S. I. r* ap. extended to^ iofericr 
tSai^^fwas cour^ hy (t^fc. is^G. 3t«» 7^« where die oaufe of aAien fttU 
en 2^^ of noj;* amount t;a |oA Ihe plaintiff (ball not arreft the body of the 
tilt dim^°^ defendant^ hut mereL> f«yv« Urn peifonaUy widiin tile jnrtflKcb 
could not be ^^^ ^^^^ ^ ^^9^ ^^ ^^ (rooefs i arid where the canfe ef edien 
judgment after a jm^r^/ verdia o^ bch a count e^ for VjDeevmen affadt and^iafc 
impnToomentj beca^fn the jury mi^.t^ taikiin t« htfe%and that the affaoh aad 
imprifonnoent was for the caule therein Sat^dj whic^h canfe a|^pnirs t«| hs^ bwn 
that the ofiBccr was attempting to make an iDrnl arreft otanothec. why;h hciQg 9 
breach of thepoQii thfidofendaat mf|(htj,i»raB^ appcttei^ hare hwfhliy i^^terfired 
to prerent it. 

• C SOf J - . - fliall 
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(hall amount to lo/. or upwards, an affidavit of the debt (hall be 1804. 
tnadci " and th« fum fpecified in fuch affidavit Jhall hi inioffid — ^ 
•n the tack of the writ, for which fum fo indorfcd the officer to *"* ^^^ 
whom the writ (hall be diredcd Ihall take bail/* &c. And ^ if oiTin. 
no fuch affidavit and indorfement (hall be made, the plaiatiiF(haU. 
not proceed to arreft the body of the defendant^** but ihail pro- 
ceed as before diredied in cafes where the caufie of a£Hon is 
und^ loL adiy, It was objected, that it did not appear that 
Brotvn was a legal officer of the court out of which the writ 
tflued, or that h^ had authority to execute it. He is onljr 
alleged to be '< fcrjcant at mace of tie/aid tcwu <ind county^ 

Jfkyil and A. Moore now (hewed caufe, and in anfwer to 
the fird objeftion cited JVhiJkard v. Wilder (« ), wheie upon 
demurrer to a dcrclaration on a bail bondj becaufe it did not fet 
forth that the debt was fworn to by the plaintiff and the fum 
fworn to marked on the writ^ and fo no authority appeared to 
arreft the defendant; it was holden not to be neceffary ; and 
that the flat. 12 Geo. i. was merely direAory to the (beriff, who 
is anfwerable for the omiffion if he proceed to arreft upon fuch 
a writ : but that the procefs was not thereby avoided^ and the 
re(^ was ftill good. Beiides, this part of the count is merely [ 3^5 J 
inducement to the obftru&ion, which is the gift of the charge* 
As in R. Y. Wright {b)^ where in an indictment for fuCtring two 
perfons to efcape who were committed by juftices of peace for 
a forcible entry, againft the ftat. 8 H. 6. it wasobjeded| that 
the indidiment did not fet forth the manner of the commitment^ 
nor even allege generally that it ^z% dehiu out legitimo modo ^ 
yet it was holden well enough, being but inducement to the <if* 
fence. But at any rate, it being afterwards ftated in this indift« 
mcDt that Brown was proceeding to arreft fyiUu « acevrHeig i$ 
tie exigency of tie writ,'* and that the affiiult was made upon him 
** in tie due execution of lis /aid tffice^ it muft be intended that 
he had a lawful writ to authorife an arreft ; according Xc^Harft 
cafe (^}, where becaufe in an indidment for a refcue it was 
ftated^ that by virtue of a plaint before fuch a (heriff the party was 
lawfully arrejled^ it was ihtended that the officer had a good war* 
rant. As to the 2d obje^ion, that the officer is not fufficieotly 
delcribed to be an officer of the court ; he is ftated to be the fer- 
jeant at mace of the town and county^ which muft be co>exten(2V« 

(n) I Burr. 330. (i) I Venir. i£g, (c) Cro. Jac. 475. 

with 
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1804. with the jurifdidioii of the court,, defcribed to be << the weekly 
j%T^ court of record of the faid town and cHinty^** as in L00|^'s cafe (tf). 

agam/t ' And it is afterwards ftated that Brown was proceeding to arreft 

OsM£E. Willii within thi juri/dtBion of the courts and that he was af- 

faulted in tie due execution of bis vffict, ' The ferjeant st mace 

of the Uum and' county mud ex wi termini be taken to be the 

proper officer to execute the procefe of the court of record rfihe 

Jmd town and county : admitting that according to Grant ▼• 

[ 3^7 1 ^ggf(^)9 one who is not the proper officer of a court cannot 
jttftify an aneft under a writ diredied to him for that purpofe* 
[Lord Ellenhorougb C. J. If Br9wn had be en ftate d to be the 
ferjeant at mace of the court, there might have been more ground 
for intending that he was the proper officer of the court to exe. 
• cute Its procefs ; but we cao intend nothing to Ais purpofe from 
the allegation that he was the " frrjeant at mace of the town and 
county/* I do not fee how this objedion can be aufwered. 
Lawrence J. A frrjeant at mace ex vi termini means 00 more 
than one who carries a mace for fomtbodv ; but for whom docs 
not appear in this cafe.^ It is incident to every coui t to appoint 
its own officer to execute its procefs^ unlefs f tme fpecial officer 
be appointed by the common law, or the peculiar cooftitution of 
the particular court, i Rol. Ahr. 526. ¥. pi. i. And any aft 
defignating an individual to execute its procefs is an appointment. 
And it will not be intended that the court at Pe^ did not know 
their proper officer. In RafioTs Entr. 167. there is a precedent 
of a writ iflued miniftro curiae^ but not dated iUdem^ nor that 
be had the execution of procefs. {[Lord EUenhereugb C. J. 
Miiuflro curia implies that he waa the officer of the court at.the 
time.] At all events fuffident appears on the face of the count 
to faftain the judgAient as (or a common affault^ or at leaft for an 
imprifonmcot, which latter is not juftified, however illegal the 
arreft may appear to be. As in PaUant v. Roii (r)* whert in 
trefpafs for hunting, laid upon the flat. 4 & 5 fy.tsf M. agaioft 
the defendant as a diJUute perfon, &c.} though the plaintiff 
failed in proving the fpecial circumftances under the ftatute, yet 
held he might recover as for a common trefpafs. 
C 308 ] lord EtLBNBORouGH C. J. Though the jury in finding the 
defendant guilty generally upon the iecond count muft nectfla- 

[a) 5 Term Ref. 121. \h) 3 SaJI, ia8. 

(r) 2 BUc. JRef* 90c. 

vkf 
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Ttly have includfd the aflaolt; yet finding as they dothe wliole 1804. 

count, we mull take it that they found the aflaalt committed «,,""^ 

under the circumftances charged in that count. Which brings ^gamfi 

the cafe back to the objeflion which I before dated to be deci-* Osmbr. < 

five, that Brown is not flateJ to be an officer of the courts and 

confequently no authority is (hewn iqy his making the afreft. 

Procefs ought' always to be direded to a proper known officers 

otherwife, if it may be diredied to any ftranger, it might be 

refilled for want of knowledge that the party is an officer of the 

court. Then taking the whole count together, the jury in tStCt 

find that there was an afiTauIt and imprlfonmenti but committed 

under circumdances which juftified the defendant. For if a 

man without authority attempt to arreft another illegally, it is a 

breach of the peace^ and any other perfon may lawfully inter-* 

fere to prevent it, doing no more than is neceflary for that pur- 

pofe; and nothing further appears in this cafe to have been 

dotie. 

The other Judges agreed. 

Judgment arre(led« 
Gibhsf Lens Serjt. Dampier^ and Jer%ns were Co have fup« 
ported the rule. 



* The Kino again/i The Inhabitants of Keynsham, i^"^ 

I HE pauper Thomas Mofs\ being legally fettled by birth at Where a fnm 
Ktjnjbam^ in the month of O^^^^r 1 791, was bound ap- sgreedtobc 
prentice for 7 years to "Jofeph CromwU, who reCded at Bath, fp?"^-^ *° 
The fum of five guineas was agreed to be paid by the father to wa85guineas» 
the mader as a premium, and was the fum inferted in the ioden- which was 10- 
ture. But the only fum which appeared to have been paid was ^^^^^ *" ^be 
the fum of four guineas^ which was paid at the time of dating gnd the duty 
and executing the indenture* The Sellions, on appeal^ confider- pa«d accord- 
ing the indenture as void under the dat. 8 Ann. c. 9. con&oned "*g*y»«>y"*^ 
the original order of jodices, by which the pauper, his wi^^and held well, 

child, had been removed from the pariQi oi JVeJlwood \n the though in faft 

only4guineaf 
were paid; for t)\tfull fum. reenvedygiven^pmil, agreed or contraSed for ^ as required 
by the a£l, was inserted, and the duty paid for it, and the (lamp ufed was of the 
fame defcription and the duty appropriated to t^e fame fund as if 4 guineas only 
had been tnfcrtcd and paid for, fuppofing that would have fufficcd. * 

• C 309 ] 

county 
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r8o4, erantf of Wlltt to the parifii of Ktynjbam in th« county of S»- 
(j^^TT" yntrfit* It ^ras admitccd on the ar;^ument of the cafe, that the 

J^ duty had 1>een paid on the funi v^ntrailed for. 
The Inhsftt- i^aJberS^ in fapport of ifce orders, irififtcd that the indcntuic 

tanu of. was Toid under the jsih and 39th feaions of the ftat. 8 Am. 
r. 9. ; for the provifions of the flatute were not fatifified merely 
by infertin^g in the indenture the fum tontraBei for; but the 
fum tJEHtallj paid IhouKd have been Rated, and the ftamp propor- 
tioned accordingly. The feveral words ufed in the aft, namely, 
" fum or fams recrived^ or in any wife direCtly or indiredl; 
given paidf agreedt or tonira8e4 for with amy apprentice,** were 
tn'fcrted for the purpofe of embracing every poflible cafe, and 
were to be coniidered dilhibutively, with reference to the par- 
ticular nature of the tranfadxon at the time of executing the 

r 310 1 indenture. Tims if the contrad at that time were as far as re- 
garded die premium exnutory^ it was neceffary to infeit in the 
indenture the fum which was agreed or contra^ed for : and to 
that contingency thofe words in* the zHt were meant to apply : 
but if the premium were a^ually ptud at the time of executing 
the indenture, then the fum fatd (hould be the fum ftated $ to 
meet which latter event the words received, gtveH, mdpaidwtK 
included in the ftatutc. To put a different conftrndion on the 
26t would be to give an option to the mailer to infert either the 
fum agreed for or the fum paid | and in cafes, the reverfe of the 
prefent, whiere the fum contraded for might btr lefs than the 
fum aSually paid, an evafion of the duty impofed by that ad, 
hi confequence of fuch a fuppofed direflion, might be praQiftd. 
If this conilruAion were juft, it was no anfwer to the objeAion 
that a larger fum than that paid was in this cafe inferted in the 
indenture. Both the 35tb and 39th fedions require that the 
fum (hould be truly inferted : and if a different, though a larger, 
fum were mentioned, it could not be contended that the words 
of the (latute were complied with. In Farr v Price (a) the Court 
held that a (lamp of greater value than that requlred'invalidated 
a prOmiiTory note, though it were applicable to the (ame kind of 
ia(lrument| and the fame reafontng applies to this cafe, in 
which it m^y as well be urged that the letter of the ftatute of 
Afine (hould be ftridly obfenred, and that no other than die pf«- 
cife fum paid (hould be (lated in the indenture. 
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y^fyUf oontri, was flopped by the Court. 1 804*. 

Gross J. {a) la conftruing the zSt of parliament, wc --*"n* • 
muft attend to the intention Of the Legiflature, which ♦ wae to ^j^^m^ 
ratfc a revenue by the payment of certain duties upon indentures 'phe Inhabk- 
of apprenticefhipi ice. and to take care that the public were not afits of 
defrauded of the fair duty. For this purpofc the aft requires K»^»«»a**- 
(f. 35.) " that thcfttll/um of money received^ or in any wife di- L 3^' J 
** redly or indire£tly given, paid, agreed, or contra£l<d for,** 
with the apprentice,- " (hall be truly irtferud in words at length" 
in the indenture, &c« under a certain penalty; and cken the . • 
fttbfequent claufe (f. 39.) avoids the indenture " if the fum 
** received, given, paid, fecured, or contra£led fof^ be not fo 
truly inferted. Now by requiring thtfuHfitm to be inferted, it 
meant that not lefs than the fum upon which the duty was really 
payable (hould be inferted : and here not only ihtfull fum^ but , 
in truth tnon than the fam for which the duty was payable has 
been inferted, and the duty paid upon fuch larger fum. There 
has therefore been no fraud upon the public, but the whole 
which the aft required, and even more, has been complied 
with : and therefore there is no ground for the objedion. 

LawRENCB J. Even fuppoCng that the txzSt fum which the 
mailer had contrafted for and was entitled to receive with the * 
apprentice were required by the z6t to be inferted, fllll the ob* 
jeQion would not hold in this cafe. For it appears that five 
guineas, which is the fum inferted in the indenture, was the fum 
^ontroBed for \ and though the mafler haa in fa£l only received 
four guineas, yet I know no reafon why he may not recover the 
remainder in an a£lion. The obje£tion would have been more 
plaufible if four guineas only had been inferted in the indenture^ 
and the duty paid upon that. Taking it however that the four 
guineas only, which have been in fa£l received by the mailer, 
were all he was to have, (lill the words of the a£l have been C 3^^ 1 
complied with, requiring the full fum paid to be inferted ; for 
here Hat full fum paid and more has been inferted, and the duty 
paid upon it. The cafe of Farr v* fria does not apply ; be- 
caufe there the (lamp ufed was one appropriated to notes of a 
higher denomination. The (lamp duties raifed by different afts 
on different indruments are appropriated to the payment of the 
intered of different funds \ and if the proper damp apprppriated 

(tf) Lord Ellenlorough C. J. was abfcnt at Guildialh 
Vol. V. R to 
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1804. ^^ ^^^ fpecific inftrument were not made ufe of, though an 

*~* equal or higher ftampi intended for a dtfFerent inftrument, were 

aJ^tt^^ ufed, the intereft of the fund might turn out deficient for which 

Thelnhabi- ^^^ ^^^J ^^ Impofed. In that cafe the ftamp ufed was not the 

UnUttf ftamp required by the zSt of parliament for a note of that 

ABYNSHAM. amount. But no fuch obje£^ion arifes here : the duty impofedi 

whether more or lefs in the particular inftance, is all applicable 

to one fund, and the fame dcfcription of ftamps is required* 

Lb Blanc J. If the zQt is to be conftrued according to the 
intention of the Legiflat^ire, it is clear that fuch intention has 
been complied with in this cafe ; and if we look to the words of 
the aQy they will be equally.fatisfied by what has been done. 
The intention of the Legiflature was to raife a ftamp duty in 
proportion to the fum paid with the apprentice. For which 
jpurpofe they have required, by/ 35. that xhtJuUfum receired 
or in any wife given, paid, agreed or contrafted for, (ball be in- 
fierted ; and byyi 39. the indenture is avoided in which (hall 
not be inferted the full fum received, or given, paid, fecured, or 
contradled for, *< or whereon the duties payable by this aA 
<* fliaU not be duly paid, &c. according to the tenor and true 
*^ meaning of this afi." Now the full fum^ according to the 
r ^12 1 tenor and true meaning of the a£l, has been inferted ; and the 
proper ^amp appropriated to this defcription of inftruments has 
been ufed ; which differs this from the cafe cited. 

Orders qualhed (a}. 

(tf) Vide Taylor v. Haguet t Eq/l, 414. S. P. 
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1804. 

FleminGj qui tam, dgainft fiAiLsv. MonJayf , 

June nth. 

- ^ • ■ 

^HE declaration, which was framed on the ftat. 39 Geo. ^. The ftat. 39 
r. 7g., dated that the defendant was iW<^/ri/ to the plaintiff ^ 3 ^ 79. 
in 60/., and then contained three counts, in each of which ih^- &'J'"gapc- 
plaintiii went for a penalty of 20/. under the ftatute, for print- ^^ pHntinV 
ing a certain paper meant lo be publifhed and difperfed^ and papers to be 

omitting the printet's name and place of abode, as required by P»jbhflicd 

/• ^- AC. j-x\ t. -u I • .'a without add- 

/ 27. After verdia for the plaintiff, in ^j,^ p„.„j, 

Lawes on a former day moved, in arreft of judgment, that no er's nameaiid 
adion lay by a common informer to recover penalties not ex- P^ace of 
cccding 20/. under this ftatute; for by/. 35. " It is cnaacd tUt^a;* pj* 
*< that any pecuniary penalty impofed by this z6t exceeding the naltyimpof^d 
" fum of 20/. may be fued for and recovered by any perfon by the aft ex* 
«« who will fue for the fame in any court of record at Wtftmin^ mf^bt^ci 
^< fier, &c. and any pecuniary penalty impofed by thid z€t and for in the 
" not rxceeding the fam of 20/., and for the recovery whereof courtsat/iF^- 
« no provifion is herein-beforc contained,^/!// and may be reco^- '"'^'^'*> ""^ 
«« vered before any jufticebf peace," &c. notexcceding 

• Birch (hewed caufc againft the rule, and relied on the whole ^oLfiailand 
of the 35th claufe taken together, as fliewing that the intention 7e?d bcf^" 
of the Legiflature was that penalties of 20/. inight be recbvered any juftice of 
in the fuperior courts; for though it iirft of all fays that any peace: but xt 
penalty ixceeding 20/. may be fo recovered, yet it goes on to fay, ■^*® 5'^** ^^ 
" in which aftion it Jbali hc/uficient to declare or allege that the claufe a form 
" defendant is indebted to the plaintiff in the fum of 20I. (being of declaration 
«< the /urn demanded bjfuch aaion,)** &c. That (hewed that the fOTrccovcriDg 
word exceeding had crept into the aa by miftake. But giving court»of/#<yf^ 
it its full effea, at leaft it would not apply to cafes where, as winfter. Yet 
here, the plaintiff went for more than one penalty of 20/. [But **^'^ that a 
the Court exprcffjng a decided opinion againft fuch a conftruc- formcrcaonot 
tion of the aa,] he contended that the jurifdKlion of the fope- fue for a pe- 
rior courts could not be oufted without exprefs words, or by pahyofao/. 
ncccffary implication; and here no fuch words or neceiEty ex. ^^^ fu^h^"*^^' 
ifted. For the 35th feaion faying, that any penalty not eneeed- erbeinggivea 

: bytheftatutCy 
and there being no power at common law for a common informer to fqe fo^ any 
penalty ; and that the form of the declaration muft be read in hlanh\\ to the fum, 
fuch form being otherwife [inapplicable to a larger penalty before given : and that no 
fuch aQion lay to recover two or more penalties of ao/ each, * i 3 '4 j 

R a ing 
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tt#4« ing the fam of loLfiall and may be recorered before any jaftice 
^ ""^ of peace, &c. are not words of excluGon of anf^nber jurifdic- 

^ ttft ' ^^"* ''^^ ^°^f E^^^ ^^ option to the informer, efpecially a< tbey 
ngdny >K explained by the reft of the claufe. And he referred to 
Baiuy. Hill ^. Dechair [a\ Shipmn v. Henbf/l{b), and Rtx ▼. Abr#- 
^ (r) I in which latter, though the 6th fed. of the CooTentiele 
A£^i 3^ Cbr. a. c. !• (ayftf " that iw 0/i&/r ^vt/rf whatfaevir fliall 
meddle with any caufea of appeal upon this a£l> but they (hall 
be^iM^ d^ermioed in the quarter feflibns only i^ yet the Cooit 
held that the certiorari was not taken away, there being no «r* 
gativi words to ouft the jttrt£di£lion of this court. The cafe of 
( 8I| 3 GaUi q. t. V. Kn^^bt (J), which went further than any other to 
•nil this court of jurifdiAion by implication only* proceeded on 
the ground that there was a claufe giving the juftices of peace a 
power to Bjitigate penalties of the amount there fued for, over 
which they had before had ezprefa jurifdiAion giren to them; 
and that fiach claufe would be rendered nugatory if thofe penal- 
lic# oould be fued for in the fuperior courts : but here there is 
na foch claule ; and no other neceflity for controlling the gebe- 
lA role. The ftat. 33 H. 8. c. I2. /. i. faysi that all murders 
within the Bang's palaces^/W/ be inquired of within the fame 
before the Lord Steward, &c. And the ftat« 31 £/ez. r. 5./. 7* 
faya, that aU fuitsupon any ftatute for uGng any unlawful game, 
itcjfiall 6f fued out at the quarter f^ffions or affixes, £tc. : yet 
the jurifdi£kion of this court is holden not to be excluded by 
thofe .words, a Hawk. c. 26. /• 26 — ^30. [Lawnnce J. A 
common informer cannot fue at common laws therefore yoa 
ittuft (hew fome claufe in the %6t gir ing him a power to fue in 
this particular cafe.] SeO. 36. cnaAs, *' that all pecuniary 
'< penalties impofed by this ^CX Oiall, when recovered ohher ij 
*^ affion in any courts or in a fummary way before any juftices, 
'< be applied, one mcieiy to the plaintiff' in anyfuch aBfon, or the 
'' informer before any juftice, the other moiety to the King/ 
[iLawrenct J. That only applies to the penalty mfien recovend, 
but does not give the informer the original power to fat 
tot it.2 

I^rd Ellbmboroucu C. J. A common informer can hare 
|io right to fue for any penalty, but where poorer is giren to (lim 
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fbrdiat purpofe by the ftatute. Now the ftatote in queftios iSo4. 
only hy$f that a common informer may * fue ifi any court of re^ « 
cord for aqy pecuniary penalty impofed by the nCt tMotdiHg aoA q^i ^^^^ ^ 
Hie penalty given for this oflFence, each of which mull be taken ag^^ - 
by jtfelf, and cannot be reckoned aecamulatively, does not es« o p '^1% 
ceed 20/. { and therefore it is not within the provifions of the ^ 

35th claufe, which give an aftionl And the feofe of that dtufe 
requires that the form of the declaration there afterwards given 
fliould be read the fame as if the fum to be recovered were left 
in blank; for how otherwife can the penalty of loo/. given b^ 
the I jth fe£l:ion be recovered. 

Pn Curit^m^ Judgment arreftscU 
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TN aflttmplh, tried before Lord EUenborough C. J. at the fit- The p|a»nj«ff 
^ tings after htt Hilary term at Guildhall, a vcrdift was found ^aJS^ihe dct 
for the plaintiff for 250/.1 fubjefl to the opinion of this Court fendant, bis 
on the following cafe. In Ftlruary 18031 and before the com- fsmfly, and 
mencement of the prcfcnt war with Holland, the plaintiff who ^j^^flrl^^ 
was the mader of a merchant (hip called the Doenbaag, then \j* FlufiLg, and 
ing at the Dutch fettlemeot of Demarara, agreed with the de* in the courfc 
fendant there to convey him, his family, fcrvants, and luggage, ^^'{j^^^J'^^J 
permitting him to have the exclufive ufc of the cabin, from {^iiof/yaryi. 
(hence to Flujbing, for the fum of 2400 guilders, which are ing^ the fln'p 
equal to l. fterling. In the month of Jpril following the ^'^s "P^«rcd 
ihip under the command of the plaintiff, with the defendant, f^^^^i war 
^hts family, fervants and luggage on board, f4ilcd from Demarara and brought ^ 
dellined for Plujbing, and on her arrival at the entrance of the ^^^^ Engiand^ 
Britijb Channel on the 4th of July was captured by his Majefty's *^^ carpo'lL 
armed brig the Rambler, and carried into Plymouth as 91 Dutch belled for 
fliip, war having been previoufly declared by his Majefty againft P^^c in the 

the Batavlan republic. The defendant, his family and fcrvants Court of Ad* 

^ * miralty, ana 

were fet at liberty at Plym$uth, and thcu; }ugg>ge reftored to the cargo 

condemned, 
and proceedings ftitt pending againft the (hip, but the defendant and his family- 
were liberated, and their luggage in £sl&. rellored to their pofleflion. Held that^ 
however the quell ion >ni^ht be as to the plaintiff's right to recover paffage money 
upon an implied afTnmpfit pro rata itinens if the (hi^ were reftored* yet pending the 
proceedinj2r8 againft the ftnp as prize in the Admifalty CoQlt« no fuch a£lion couH 
be maintained ; for non coaftat but that the fliip might be condemoed and the freight 
decreed to the *captors» ♦^ 317 1 

R 3 them^ 
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1804. them; but fieveral pipes of wioe which the defendant had on 
board were and ftill are detained by the captors. The Teffcl 
and her cargo have been libelled in the court of Admiralty for 
bIcxsr. condemnation, but no decifion as to the veflel (a) which has been 
claimed in that court by a Briti/b fubjeft as his property hath 
' yet taken place : fo much however of the cargo as was the pro- 
perty of Brkt/b fubjedls has been reftored, and the remainder of 
the cargo has been condemned as lawful prize. The veflel, at 
the time when (he was fo captured, had been 6$ days on her 
voyage from Dtmarara towards Flujbing; and by the ufual 
courfe of navigation fl^e would have completed her voyage to 
Ftu/bing in four days ihore. The queflion for the opinion of 
the Court was, whether the plaintiff were entitled to recover any 
and what fum ? If the Court ihould be of opinion that he was 
ib entitled, the verdi£l for the plaintiff was to ftand, or to be 
altered to fuch fum as the Court Qiould think fit. If the Court 

« * . ; I 

Ihould think that the plaintiff was not entitled to recover any 
thing, the verdi£b was to be entered for the defendant. 

kicbardfon^ for the plaintiff, contended that he was entitled 
r^lgn to recover pro rata itineris, according to the principlea efta- 
bliflied in Lule v. Lyde {h) \ for here the defendant accepted 
his own liberation and his luggage ^t Plymouth^ and did not 
require the plaintiff to carry him on to the end of his voyage. 
This was eqi^valent to the receipt of the goods by the freighter 
at Btdiford in that cafe. << If/' fays Lord MamJUld in that 
cafe, « the mafter has his eledion to provide another fhip to 
Carry the goods to the port of delivery, and the merchant does 
not even defire him to do fo, the mafter is dill entitled to a pro- 
portion pro rata of the former part of the voyage." This cafe 
is indeed (trongf r than that, for there there was no real benefit 
rendered to the defendant by the partial performance of the con- 
Xx^di % but on the contrary he was prejudiced by it ; for thf 
freight from BideforJ^ where the goods were accepted, to Lj/km^ 
to which th-y weredeftined, was greater than from Newfound- 
landt from whence they were originally (hipped. Whereas here 
the defendant has boen aAually benefited by the partial per- 
formance of fo nmch of the voyage, having been conveyed 65 

(/?) It was admitted that fince the recovery in this adion the veHVl 
fcaid>been rcftored tO(»^r//^<c]aimaDt. 

(SiJ^Biirr.Hh%. 
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days forward to the place of his deftinatton, and withinf a very . xSo4t 
few days (M of its and the completion of the voyage was pre- : 
vented by the capture without any default of the mafter. If it ajiainfi 
b« faid that the paiTengers could not do otherwife than accept Backec* 
thei^ liberty, and that this dtdinguiihes the cafe from Luh ▼• 
JLydlr, where the freighter had an opti.^n to accept his goods or 
not at Bidefords dill it may be anfwered that the defendant 
might have (ignified his difagreement to accept a partial pet* 
formance of the contra^^i by requiring the plaintiff to carry hioi 
on to Flujbing in another (hip* In that cafe the plaintiff had 
abandoned the (hip to the underwriters, and had thereby pre- 
vented himfelf from carrying the goods in the fame (hip ; but he C 3'9 3 
was holden to have the option of carrying them on in another 
yeficlj and thereby earning the whole freight, if the defendant had 
not agreed to accept them at Bidefordy and pay only pro rati* 
At any rate the acceptance of the luggage would be evidence 
of the defendant's a(rent to pay a quantum meruit pro rat4» 
taking that to be the only evidence of affent which the circum* 
ftances of the cafe give rife to. The cafe of Luke v. Lyde CT^mc 
on upon an implied affumpfit, and is not contradided by Cook 
y. Jennings {a), where the plaintiff declared on the charter- par ty, 
and was hoMen to be precluded by his precife agreement from 
recovering as for a partial performance^ though accepted by the 
defendant. 

' Gi/fj, contra) contended, ift, that the defendant was not liable 
to pay the fum demanded ; 2dly, that the plaintiff had not any 
title to demand it. i. The contrail was entire to convey the 
defendant from Demarara to Flujbing for a certain fum, and it 
cannot be fevered, according to Co^lv. y^«w«^/. [^Lawrence]* 
That may depend upon the law of Hollands for it was a con- 
trail made in a Dutch colony, and to be perEcAed in Hollands 
and therefore whether the plaintiff can rrcovcr pro rata as for a 
piartial performance of it, mull depend upon the law of Holland 
in that rcfpe£l.]l -It does not appear what the law ol Holland i^ 
in this refpeii ; and therefore it is fufficient to (hew that by the 
law of this country, by which the plaintiff feeks to recover, he 
is not entitled upon the fads ftated. Bright v« €owper(t) 
agrees with Cook v. Jennings^ that he cannot recover on the con- 
trail itfclf for a partial perforniance } and Cutter v. Powell (r) 

{a) 7 7>rw Rcf. 38^. {k) I Brotml, 2». {e] 6 Ten^Rep. ^zOy 
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1 804. (hews that he caa neither recorer on * the contraAj oor on % 
*— - quaotam meruit. The queftion then ist whether this cafe 
^^l^ comes within the exception of freight^ which may be recovered 
Biuri^. on an implied sflumpfit pro rata, if the goods be accepted before 
^P ^ ihej arrive at their deftined place? The only principle on 

which thcf cafe of Luke t. Lyde (a) can be maintained, ia that of 
an implied contract arifing out o( a benefit conferred by one 
party and receired by the other : though it is difficult to recon« 
cile the deciflon in that cale with that principle ; for there the 
defendant received no benefit but a detriment from having his 
goods carried to Bideford, [Lord Ellenborougb C. J* The cafe 
of Luke V. Lyde feems \o have proceeded upon an implied con- 
trail arifing out of the marine law.'} There was however a con- 
fideration in that cafe ; for the mafter might have refufed to 
deliver the goods at Bideford^ and might have infifted oa per* 
forming his contra£l and earning his whole freight by forward* 
ing the goods to Lj/bons and his waving that right, and giving 
them up to the owner, who chofe to have them at Bideford^ and 
taking only freight pro rata, was a confideration for the pro- 
mife. [Lord Ellenborougb C. J. Lyde in that cafe accepted the 
goods from the recaptors^ and not from the mafter ; fo that the 
mafter had no lien on the goods at the time.] If the goods 
were not confidered as given up by the mafter in that cafe, there 
could be no confideration at all for the implied afiumpfit : but 
the cafe turned on the aflumption of the mafter's right and 
power to have carried them on to the port of delivery. And 
that confideration furoiOies on the fecond ground of objeAion 
a material diftin£tion between that cafe and this. For here the 
plaintiff's^/]^ was brought into Plymouth as a prize^ and he him- 
r ^ai 1 ^^^ ^^ ^ prifoner ofv:ar. The defendant was not liberated, nor 
his luggage reftorcd to him by the plaintifF, but by the captors. 
There was therefore no confideration moving from the plaintiff 
which could be the foundation of an implied affumpfit. The 
cargo has been adually condemned, and at the time when this 
a^ion was tried proceedings were pending in the Admiralty 
• court for the condemnation of the (hip, in which event the 
freight would be due, if at all, to the captors; though in thefe 
cafe9 it has been moft ufual to decree the'reftoration of the lug- 
gage of paffengers to them without freight. But in ftriAnefs 

{a\ 2 Burr. 88a. 

the 
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the Uggage is as mucli prize aa the bulk of the cargo. And at t8o4, 
any rate there can be no Ken on the pnfin for the paflage money, w"""^ 
but only on the lyggage. All the benefit the defendant has re* . ^^^^ 
eeivedy which is his own and family's liberation and their lug* BACKatf 
gag^^ was after tkey were brought into this country as prifinerSf 
and from other hands than the plainiifF's. Paffagt money as 
well z^ freight muft follow the title to the (hip. {^Lavn'ence J. 
Foreign writers confider paflage money the fame as freight. 
Lord EllembQr9ugk C J. Except for the purpofe of lien it.feema 
^ fame thing.] 

Ricbmfdjin began to reply upon the firft point of the argu* 
mcnt t bvit ^be Court fuggeftcd that the difiiculty which preflcd 
moft on the plaintiff niras that he was at any rate premature in 
commencing this aflion^ pending the proceedings in the Admi« 
ralty Court to condemn the ibip as prizcj when non conftat at 
the time that the (hip would be reftored> or that the freight 
might not be decreed to the captors. To this 1^ anfwered, chat 
the pendenx:y of the fuit there, which might involve the fame 
qae(tion« was only matter pleadable in abatement. That by the 
liberation in fadl of the paflengers and their luggage all right of C 3^^ 3 
the captors was waved, and the parties were reftored to their 
original relative Gtuation, from whence iMppeared that the de« 
fendant bad in fa£t received a certain partial benefit from the 
plaintifF, for which the law would raife an implied aiTumpfit on 
a quantum meruit. That it did not even appear that the defend* 
am was an enemy or amenable to the law of prize. ' 

Lord Ellenborough, C. J, If this were the cafe of a 
conlra£l to be decided only according to the law^pf England^ 
without adverting to any rule drawn from the marine law, it 
would be the cafe of a contra£t undertakrn but not performed, 
and confequently the plaintiflF could not be enatled to recover 
his wages or hire as for a partial performance of it pro rati. 
But according to the cafe of Luke v. LyJe the marine law has 
been imported as it were into this fpecies of contraf^^ and a 
right to recover wages or freight pro rata has been introduced. 
There it feems an implied contrafk was raifed, if not on the 
ground of beneficial fervicc performed for the defendant, at Icaft 
on the ground of lahmr performed in his fervicc by the plaintiff 
for which none other but he was entitled to recover. But this 
is 2t very different cafe ; for here by the capture other rights 
have intervened and interfere with thofe of the mafter ; and 

pending 
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l8o4» pending the difcuffion of thofe rights in a court, which hM 

MuLLOY "^^ ^^^^ competent but exclufife jurifdidion Ofer the qucftioa 

a^ainyi of prize, and which h<)8 power to . deal with the freight as it 

Backer, thinks proper, this aftion was brought, which afltimet the right 

to the freight to be in the phintiflF. It is enough therefore to 

f»y that the aAion is at leatl premature* Pending the fait in 

{323 ] ^he Admiralty no perfon had a right to reftorc the paflenger's 

'uggsge, which in (Iridnefs is as' much fubjedl to the queftion 

of prize as the (hip and cargo : and the mere reftofatioo of it dc 

^ fa£lo by an unauthorized hand cannot zSc£k the right of the 

captors pending the fuit. l^his diftinguiflies the cafe.materiallj 
from that of Lute ▼• Lyde : but when a cafe like that fliall occur, 
in deference to the authority of thofe who decided it we (hould 
mod likely adopt the fame rule. 

Grose J. It is clear there can be no recovery on any exprefs 
coQiracI Hated ; for there has been no performance of it. Then 
can we imply a contra£l to pay the money from any thing which 
is dated ? Now confidering the cafe in the light to which our 
attention has for fome time ^een con6ned, it is impofiible to 
ftate a ground for the plainttiF's recovery. For by the hCtt 
dated it appears that the fiiip is now libelled as prize in the 
Court of Admiralty, and for aught appears is in a ccurfe of con- 
demnation .- and if that Court decreed that the earnings of the 
{hip belonged to another, how could this plaintiff be entitled 
to recover them. The adlion therefore was prematurely 
brought. 

Lawrence J. This a<E\ion was at any rate brought too foon 
pending the proceedings in the Admiralty Court, where it is 
admitted that freight may be dlre^ed to be paid to the captors 
when goods arc redored to the claimants : and if paflage money 
dand on the fame footing, the plaintiff, w'hofe (hip has been 
taken as prize, and who in cafe of condemnation may lofe all 
claim to freight for goods, cannot now claim a compenfation for 
the defendant's palTage. 

r 024 T Le Bl/»nc J. It is not nece(rary to give aivj opinion upon 

the cafe of Luke v. LyJ^ : for as this cafe now dands the plain- 
tiffcanoot at any rate recover in this a£^ion. Suppq(ing this 
were a cafe for the freight of goods only, which have been dop- 
ped in the ccurfe of their voyage and carried to another place, 
then by aflimilating it to the cafe o( Luhe v. Ljdfi the plaintiff 

contends 
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contends that he is eiititlect to recover pro rati for the freight, 
not on the ground of the original contrad, bat bj reference to 
the marine law, on which the Courts have (haped a eourfe to 
recover for a benefit to the defendant which made part of the 
original contrad. That was the footing on which the cafe of 
Luke V. Lyde was put ; that though the mafter could not reco« 
ver on the original contraA which was not performed ; yet that 
he might recover upon an implied affumpfit for a benefit already 
conferred . on the defendant ; which in th^t cafe was implied 
from the acceptance of the goods by the defendant at the port 
into which they were carried. But here no benefit can be im« 
plied to ihe defendant from the plain tiff*. For the plaintiiF is a 
prifoner of war, and incapable of performing his contrail ; and 
every thing conneded with his (hip and the benefit to be derived 
from it is transferred to another by the capture, or at lead it 
may be fo, which cannot be known pending the fuit in the Court 
of Admiralty. Therefore till reftitution be awarded I cannot 
conceive how any caufe of a£lion can arife to the plaintifE If 
the (hip had been condemned there it is clear that the phintiflT 
could not have recovered. 

It w^s thereupon agreed that a 

Nonfult Qiould be entered. 



J«4 

1804. 

MvLLor 

againfi 
BaCMI^* * 
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The Kino azainjl The Leeds and Liverpool Canal -,, . -, 

Company. Jumiiih. 

T" HE defendants appealed to the quarter fcflions at Prejlon in Where goods 

Lanca/btre a?ainft a rate made in December laft for the re- ^V^ earned 
•^ ^'^ , along two 

lief of the poor of the townOiip of Habergham EavcT in that different lines 

^f canal, one 
of which is by ftatutc exempted from being rat«d in refpeft of the tolls » and the other 
not ; though the voyage happen to fini/h on the unexempted line where the tolls 
becotnc due and arc received, yet the Canal Company fliall not be rated for more 
than fuch proportion of the tolls a s^ accrued in rtfpeft of the carriage along the un- 
exempted line. And the toll ariiing in rcfpefl of fo much per ton per mile is to be 
rated only for fo many miles as the goods weie carried along tlie unexempted line. 
And where the adt dire6ts that the /•/// fhoiild he exempt from any taxes, rates, &c. 
other than foch as the land which fhould be lifed for the purpofe of the navigation 
would have been fubjeft to if the aft had not been made ; that goes to exempt the 
tolls qua tolls altogether from bting rated in refpe(:^ of the line fo exempted, leaving 
the land rateable as before. « 

county, 
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coiintf^ wlierebjr they were rated for a warehoufe and land oc« 
copied with it j^. 6i. and for the ratis^ t$lls^ and duties arifing 
from the narigation to the faid Company within the faid town* 
fliip of Hatergham Eiwes^ 40L, being a rate made upon the (tttn 
of 1352/. ixf. 41/. On hearing the appeal the Seffions confirmed 
the ratti fnbjed to the opinion of this Court as to the laft charge^ 
to which the appellants confined their objefiions^ on a cafe ftating 
in fabftancer, 

That the rate was duly allowed and publiflied. That by ftat* 
10 Geo. 3. the incorporated company of proprietors of the canal 
navigation from Leeds to Liverpool were enabled to make a na« 
Tigable canal from Leeds to Liverpool^ and to take a certain fu» 
ter mile for the tonnage and wharfage of goods navigated thereon^ 
and fo in proportion for any greater or lefs quantity than a ton } 
which rates were to be paid to fuch perfons at fuch places near 
the canalj in fuch manner, and under fuch regulations, as the 
Company (hould appoint. It was alfo enaAed *< that the faid 
*< iolls^ ratesj and duties (hould at all times thereafter he exempt 
<* from the payment of any taxes ^ rates ^ affiffments^ or impofitions^ 
^* wbatfoever, any law or ftatule to the contrary notwithftand* 
** ingi other than fuch taxeSf rates, and affeffments .as the land nahkh 
^' fbould be ufed for the purpofe of the faid navigation nvould have 
" teenfubjeB to if this aEl had not teen made** 

By another a£l of the 23 Geo. 3. incorporating the faid canal 
navigation with the river Douglas navigation, which had been 
made navigable under the authority of an a£b psrfied in the 6 6. i., 
and then purcnafed of the proprietors of the faid river naviga- 
tion by the Leeds and Liverpool Canal Company, it i» ena£^ed| 
<< that the feveral navigationj, cuts, or canals, and every part 
*' thereof, and the faid tolls, ratfs, and duties to be taken upon 
'^ the fame, or any part thereof, under the authority of this or 
'< either of the aforefaid aiEls (hould at all times be exempt from 
*• the payment of any taxes y rates ^ aJfejfmentSi or impofitions whatfh 
•* ever, other than and except fuch taxes, rates, and ajfeffments as the 
" land which had been or fiould be ufed for the purpofes of fuch 
*^ navigations, cuts, or canals were or would have beenfdjeS to if 
i* if this all had not been made : and that fuch navigations, cuts, 
'* or canals, (hould not be fubje& or liable to the- payment of 
<' any taxes, rates, or afieflments, fave and except fuch taxes, 
*' rates, and afleflments as had been and then were ufually charged 
** and aflefled thereon, any law 6r ftatute to the contrary not- 

« with* 
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# 

*< wUhfttnding« Bu( nothing in this claufe to exempt any 1804. 
<^ fiiay» wbarf> wacehoufej or other houfe, from the payment rpiT^ 
«' of any taxca, ratei, or affcffmcnta. And it is enafted, that ^^^^ 
«« the claufe in the faid ad 10 Geo. 3. exempting the tolls, rates, TheLBSDt 
^< tad duties aiifing from the faid canal from afleffinents (hould and Livbr- 
«< be repealed." The faid canal navigation was completed un- Jf^^ Canal^ 
der thcfe ads and another a£t of the 30 Geo. 3. from Leeds to 
Watdifs Banks, a diftance of 47 miles 6 furlongs: when it being 
found delirable to make a deyiation in the then parliamentary [ I87 ] 
line, by another zSt of the 34 Geo. 3. the Company were em- 
powered to make a dcTiatioo and cut from the former line from 
Watil^ Banks through feveral townfliips therein mentioaed, and 
amoagft others Habergbam Eaves, to communicate with the 
i>M|g£u navigatioa at JF'igafi, and the Company were authorized 
to take for tonnage and wharfage of goods, &c. navigated 
thereon, a certain fum per mile, and fo in proportion for a greater 
or lefs quantity than a ton ; to be paid to fuch perfoas, at fucfii 
jplaces, &c. (as before) as the Company (hould direft. And 
that «very fra£lion of a mile (hould, in afcertaining the rates, be 
•deemed a whole mile. And it incorporates all claufes, powers^ 
authorities, provifoes^ and exemptions, &c. contained in the ads 
of the 10th Geo. 2*9 not repealed by the z€ts of the 23d and 
goth Geo. 3. or by this ^Gt ; and alfo incorporates all claufes, &c* 
in the a£t of the 23 Geo. 3. relating to the Leeds and Liverpool 
canal not -repealed by the 2l&. of the 30 Geo. 3. or by this zQ^ 
and alfo all claufes, exemptions, &c, in the z£t of the 30 Geo. 3. 
lelating to the Leeds and Liverpool canal, not repealed by this 
zBt, except £b much of the faid z&s as enables the faid Company 
to deviate the line of the faid canal from Leeds to Liverpool, and 
t§ estempt the tolls, rates , and duties therrfrom arifing from the pafm 
ment of any taxes ^ rates , afffjfments, or impofitions whatfoever. Sec* 
Under the powers of the ftat. 34 Geo. 3. fo much of the faid 
canal navigation has been completed in the varied line of devia- 
tion as extends from Wanlefs Banks aforefaid through a number 
of townQiips (and amongft others Haber^fim Eaves) to a place 
caHed Henfeld Common, in the townihip of Clayton Je Moors, be- 
ing a diftance of 14 miles and 7 furlongs^ In the townfhip of 
Habergham Eaves the Company have ere£ied a warehoufe, [328] 
where goods from all parts of the canal are landed, having . 
paficd as well upon the canal made under the authority of 
the a£taof the xoth, the 23d, and 30th Geo. 3. as the deviation 

made 
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i8o4. inide under the authority of the ftat. 34 Geo. 3. ; and the ton* 

*~^ nage of fiich goods fo landed there amountedi from the ift of 

'^fl^flM * ytf/w/jrjp to the 31ft of December 1803, to i3SaA i2/. 4^. of 

The Leeds which 240A 17/. 4^/. is the proportion arifing from the naviga- 

and LivBR- tion of that part of the new line of canal made by virtue of the 

Com' a^^** *^ ®^ ^^ 34 ^^' 3- '^^^^ P^'^ ^^ *^ ^*"^' ^'^^^^^ ^*^* *" ^' 

iergham Eaves has coft in making and completing ^6^$ifiU 

ipx. od.\ and the average annual expenditure of the Company 
for repairs^ damages, taxes, wages, and expences relating to that 
part of the canal made by virtue of the flat. 34 Geo, 3. and the 
• part communicating therewith at Wanlefs Banks% made under 
the authority of the faid adls of the xoth,«23d, and 30th Geo. 3., 
and the proportion of the average annual expenditure of the 
Company for the committees and falaries and expences of the 
concern at large, belonging to the above-mentioned parts of the 
canal, amounting to 362/. : but no dedudion was made in re* 
fpeft of fuch laft-mentioned fum from the amouiit of the tolls, 
rates, and duties upon which the rate was made. Notes of bills 
of lading are delivered by the mafters, &c. at various places 
upon the line of the canal appointed by the Company, one of 
which is Hahergham Eaves ; and fuch notes are tranfmitted by 
the warehoufe- keeper there to the chief office of the Company 
in Bradford^ where a particular of each perfon's tonnage and 
rates is made out, and which is afterwards colleded by th^ 
Company's agents from fuch perfons|at their places of abode, 
wherever they may be, or is paid at the chief office of the 
C 3^9 1 Company at Bradford^ but no part of the canal pafles through 
the townfliip of Bradford. The Company are not carric'rs. 
upon the canal, nor the owners of any vcflels employed 
thereon. The Seffions being of opinion that the appellants 
were rateable for the relief of the poor of Hahergham Eavet 
for alt the tolls arifing upon goods difcharged within Haberg^ 
ham Eaves, although carried as well upon the canal made by 
.virtue of the a£ls of the loth, 23d, and 30th Geo. 3. in the 
original line, as upon the deviation made under the authority of 
the flat. 34 Geo. 3., and that, without making any dedu6lion 
from the amount thereof in refpefi of the fooi of 360/. for 
repairs, wages, and other outgoings, confirmed the rate^ 

Scarlett and Beckett in fupport of the order of Seffions, con« 
tended, firft, that the tolls were not exempted from being rated; 
but only the quantum of the ra^e was limited by the daufe of 

exemption 
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exemption to what the land ufed for the navigation would other- 1804. 
wife have been fiibjc£l to. And they referred to Rue ir. The »«. ""TT" 
Undertakers of the Ain and Calder Navigation (<»), to (hew that M^ain^ 
m claufe of exemption of this kind did not limit the quantum of The Le^ds 
the rate to what it was at the time of pafling the a£k; but that *"^ ^i7^ V 
the quantum would vary with the improvement of the land. QQ-n^jj.,-^ 
[^Lawrence J. The meaning of the claufe of exemption clearly 
18 that the /and, qua /and, (hall not be exempted, but that the 
to/Js (hall be exeqtpted.] Then, 2dly, The exemption does not 
apply to any part of the tolls which arife within the new and 
unexempted line of canal. It has been determined that tolls 
are only rateable where they become due, and they do not be- 
come ducj nor have, any exiftence as tolls until the completion of 
the voyage for which the goods are contraftcd to be carriied. [ 330 j 
Till then the fubjcfb-matter of the exemption cannot be faid to 
cxift. Thefe toUsi therefore^ not ariGng and becoming due till 
the goods arrived at a place beyond the line of exemption! the 
exemption does not attach upon them. And they cited Rex v. 
jiire and Calder Navigation (i), and Rex v. Page (r), and Rex v. 
72^ Stafford/hire and Worcefter Canal Navigation {d), as in point; 
particularly the latter, where the Company were entitled to take 
fo much per ton per mile, as in this cafe, and where they did in 
fa8 collect the tolls at intermediate pari(hes in the courfe of the 
^^^ygCf sind yet it was holden that the tolls were only rateable 
in the feveral pariQies inhere they became due, which was v)here the 
refpe^Hve voyages finijbed* ^ 

Toping and Wood contri were (topped by the Court. 

Lord Ellenborough C. J. I agree with the principle of 
thofe cafes, that the toll is only due and can only be taxable, if 
at all, at the place where the voyage ends for which the goods 
were contrafted to be carried, and that it is not to be portioned 
€ttt amongft the feveral pari(he8 through which the goods may 
intermediately pafs : but where the legiflature have cxprefsly 
exempted a particular line of navigation from being rateable in 
refpeft of the tolls, along which line the goods have been car« 
lied ia refpedl of which in part the toll Is calculated, there is ' 
nothing whtth (hould prevent us from giving effe£l to this ex* 
cmption by faying that where the toll is received, it may b^ 

{a) 1 Term Rep. 660-^4. (i) Ibid. 

(e) 4 Term Rep. 54.3. (d) 8 Term Rep. 340. 

taxed 
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ito4. taxtd for that piopcrtioa of it accnuAg along the line which 

' h taxable^ hot that it fliall * not be taxed for that piopor- 

i^ ^^^ which accmed ahmg the line which is exempted. Now 
TheLaEiii ^^ > i^>tt has been made Uxiog the tolls altogether^ wkhoae 
and LiTBx- diftingwifliuiig between the di£Rnreat parts which are exempted 
yook Canal ^ ^^^ exempted : that cannot be fappovted. We cannot ap- 
^ r\jJ\ portion it } diofe who make the rate Ihonld apportion it. The 
. ratCj as k 18, cSonot be fupported; The word ixrmpt mt7 be 

taken to mean pr9clmdidfrom biing thMrgeabb. The meantng of 
the danie of exemption was> that the faind or fpace occupied by 
the canal fiMmId be Kable to be taxed as it was before, diat is as 
the Umi was before : hot the toUs were not rated bcforct for they 
had no cxiAence % and thesefere are exempted. 

Grose J. In order to tefl whether the tolls are rateable or 
not| it nmft be feen from whence they arofe. One Kne of the 
sxfigation is exempted irom being rated in refpcA of its toDsj 
and another net. Then fach proportion of the tolls as have 
accraed done the exempted line is not liable to be rated let it be 
dne or leceired where it win ; othcrwife the exemption whidi 
d»e legiflatare have helden out to the company would be a mere 
trick and may become nugatory. 

Lawrevcx J. As to the exemption itfelf, the objed: of the 
claDfe was to take care that when the Company were engaging 
in a hazardous undertaking which was conGdered to be beneficial 
to the pubHc^ they fliould not be liable to any other taxes than 
thofe which the land they made ufc of in their undertaking was 
before liable to. Now the land was not before Hable to be rated 
for toll ; and therefore the proprietors (haU not be liable now to 
C 332 ] a rate on tolls in tefpeQ of it when converted into a canal. But 
this does not go to exempt the land from paying what it did be- 
fore. Upon the other point I fuHy accede to what has been 
faid. The toll mull be apportioned pro rata itineris for fo much 
of it as accrued on the unexempted lioe^ and that proportion 
only is liable to be rated where it becomes due. 

LnBLavcJ. I am of the fame opinion. We cannot adapt 
any other conftruQion wi Aout totally dcfeatang the objcft o£ 
dkc kgiflatuxe in giving the exemption. And this may be doae 
without difficulty. The land will be rated in the fame manner 
as it was before the aQ. The tolls will be rated where thej 

3 become 
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bfcomedue; but in calculating the quantum of toll which is xio4. 

the ful^cA of the rate, allowance muft be made for fo much o£ ^^ ^^^^ 

the toll as accrued in rcfpedl of the line exempted. For inftance, againfi 

if two-thirds of the line are exempted, then tolls which have ThcLBrDs 

come along the whole line to Habergham Eaves^ will only be "• <^ ^'^^V 

, , ^ I . . o -f I. ' oL Canal 

liable to be rated in the proportion of one thud, bo it the Company. 

goods have been carried 15 miles, five miles of which arc not 

exempt, they muft be nttd only for thofe five miles; and fo ia 

p'ropoition. It will be cafy therefore in all cafes to calculate 

the proportion of tolls which are rateable, according to the 

number. of miltrs which the goods have been carried along the 

exempted and unexempted lines of the canal. 

Rate on the tolls quifhed. 



C333] 

The Kino azainjl The Inhabitants of Denbigh. WeJnefday^ 

•TpWO juftices removed Robert Hugbei^hh wife, and children, Qqc may earn 

by name, from the parifh of Denbigh to the pari(h of Heu/- a fettkmcnt 

/aff. The Scflions on appeal quaQied the order, fubica to the by renting 11 
1- f • #-» . V r n • r tenement ot 

opinion of this Court on the following cafe. 2^^^^,^^ j^;^ ^^ 

The paupers being legally fettled in Denbigh^ on the 14th of. year in the 
M<^y 1802 Robert Hughes agreed with the toll-taker m Heullan , ^^'jJV^^^'* 
to go and receive the tolls in tlie turnpike houfe in Heullan^ as. though fuch 
the fervant and for the ufe of the toll-taker \ iot which he (the. refidencewere 
pauper) was to be paid 3/. 6d. per week. The pauper went »"« '«^^'^*- 

there accordingly ; and in about a fortnight afterwards, while vanttothe 
he was at the turnpike gate houfe, took from one Evant a field collcdor for 
ki Heullan at the r«nt of 12/. a-year, and gave him 6d. earneft.. ^^^^"J ^^ '"^^ 
The pauper continued in pofleflion of that field for two or three, ^^jj^. f^^ ^j ^ 
months, and refided day and night during that time with one of general turn- 
his children at the turnpike gate houfe. In the courfe of two P'^<^ ^^ '3 
or three months after the pauper had taken the faid field, Evans r^^.'f^^ ^^\,f^' 
coming by the turnpike gate told the pauper that he was uneafy faysthat '<no 
on account of the rent, and aflced the pauper to give him fome gaicktepcr 
fecurity, to which the pauper anfwered that he could not give ^-^^Vl^, ^^^/^ " 
him any fecurity, but had no obje£iion to give up the field, and anJ rrfi.hg in 
he did then give it up accordingly. The pauper took the field '^^ '«^' ^^"fi 

fhall thereby 
gain a fettlement, i. e. by fuch taking of the toU-faoufe or renting the toUi. 

• Vol. V. S for 
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1 804. far the purpofc of getting hay and grafs to keep his mare, btrt 
rpi'^TT' he never reaped any benefit from the field, nor did he turn his 

avaimfi ^^TC into it, becaufe the hay was growing. The pauper con- 
Tht Inhabi- tinued at the turnpike gate houfe for 12 months after he had 

tants of g'fvcn up the field, receiving for part of that time 41. 6J. and 
latterly 5/. per week from the taker of the turnpike gate a^ 

[334] aforefiiid. The pauper's wife and three of his children lived 
during that time in a houfe in Denbigh^ for which the pauper 
paid 3 A 3/. per annum ; but they fome times flept with him at 
the turnpike. The turnpike gate houfe is the property of the 
commiffioners of the turnpike road, but is always fet with the 
tolls to the toll-taker, and was fo fet while the pauper lived 
there and received the toUs there for fuch toU-taktr as afore- 
' faid. 

The SeOions was of opinion that the pauper had bond fide 
holden lands to the value of ic/. a- year in the parilh of Heullan 
for above 40 days, and lived during fuch holding at the faid 
turnpike gate houfe, as before dated ; but reverfed the order of 
' removal in this cafe on the ground of the a£) of 13 Geo. 3. c. 84. 

/, 56. which enacts, " That no gate-keeper of any turnpike* 
*' road, or perfon renting \\it tolls thereof, and refiding in an j 
*' toll-houfe belonging to the faid trud, (hall be removeable from 
*< fuch toIUhoufe, kc. unlefs he fiiall become a.^iually charge. 
<< able to the pariQi, &c. in which fuch toll-houfe is fituate. 
*• And that no fuch gate-keeper^ or perfon renting fuch tolls, 
^* and refiding in fuch tolUhoufe as aforefaid, (hall thereby gaia 
^ a fettlement in any pari{h or place whatfoever ; and that no 
•* tolb to be taken at any gate creeled or to be crcfled by the 
•• trudees of any turnpike road, nor any toll-houfe ereded or 
" to be ercfted fertile purpofcof coileAtng the f^me, nor any 
'< perfon in refpeft of fuch tolls or toll-houfe, (hall be rated or 
** aiTeiTed towards the payment of any poor's rate or any other 
•' public or parochial levy whatfoever/* 

Confl and Scarleii, in fupport of the order of fefiSons, oblenred 

£73 el that the Legiflature, by providing that no ^a/e>iA^^ or renter 
of tolls reading in any ioU-houfe (hould thereby gain a fettlementy 
meant not only that the renting of the tolls (hould not gain him 
a fettlement, but that the reftienee in the tolUhoufi (hould not be 
contributable to a fettlement : now here it would be contriba* 
table to a fettlement bj giving him a refidcnce in the parilfa, if 
that would fufike. 
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^he Court however thought the cafe too clear for further ar- 1804. 
gMmeiit; and Lord ElUnborough C. J. faid, the aft only fays rp,"^ 
that a gate-keeper (hall not thereby gain a ftttlement, tha: is, by agattifi 
keeping the gate or renting the tolls and refiding in the toll-houfe. The Inhabi- 
But that does not prevent him from gaining a fcttkmcnt aliunde ^an^s of 
in the fame parlQi where the gatc-houfe is fituated. This man 
did not gain a fettlement by renting the tolls or by keeping th« 
gate, but by renting a clofe in the parifli worth above 10/. a-year 
for more than 40 days, and refiding in the fame parifh. He did 
not even rent the tolls : he was no more than a mere ftrvant to 
colled the tolls for another. 

Per Curiam^ Order of Seflions quafhed* 

Erjkiney Toppings and Benyon were to have argued againll the 
order of Seflions. 



The King againji The Inhabitants of Wakefield. Weinefiay^ 

, " Juni 13th. 

'TPWO juftices removed Mary the ivjfeofGtotgc Fielding, and rp^^ Seflions 

her fi'dt children^ by name, from the townfhip of Alverthorp^ having decid* 
nvithThornes to the townfhip of ^Wakefieldy both townfhips being «^ »" favour 
wthin the pari(h oi Wah(field xn the county of ^cpr/l, and main- mcntin^'br 
caining their awn poor feparately. On appeal the Seflions con- which the 
firmed the order of removal, fubje£l to the opinion of this Court pauper's fa« 
on the following cafe. The refpondents, in fupport of the order ^^* 

of removal, proved that the appellants had at various times ^^ve been 
during forty years pad relieved George Fielding^ the father of relieved whi'e 
George Fielding, the hulband'of the pauper Mary^ and different refidentinano^ 
members of his family, fomc by being taken into the appellant's yearsago,and 
workhoufe, and fome in otherways during the time that they before the 
refided in the townfiiip of Stanley, and had provided cofHns for P?"pcr*» 
and defrayed the expences of the funerals of fomc of the family. ^^ evidence 
It was alfo proved that George Fielding^ who is now 38 years tooppofcthit 
old, the hufband of the pauper Mary^ and father of the other ^^*"g ^^^' f ^ 
pofupersf was bom nnd has always lived in the townfhip of Al^ ©wn^^/vf/^in 
^^erihorpe with Thornes. The above was the only evidence given J9., this Court 
in fupport of or againfl the order of removal. confirmed the 

* GfW/ and Wood in fupport of the order of Seflions. The giv- fionson a cafe 
iug relief to a pauper's family^ while refident out of the townjhlp rcfervcd. 
forelicTingj is good evidence of a fettlement there, efpecially •[ 33(5 ] 

Sa for , 
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iBax. ^^^ ^^ '^^S ^ ^^^^ ^^ ^^ years. This (hews that the relief w%9' 

__. not given to them as cafual poor ; for that the paupers could only . 

The Kino have been entitled to In the parifti in which they lived at the 

again/t ^ time. Then admitriii); that the birth of George Fielding^ the 

The Inhabi. ^ufband of the pauper Mary, in Alverthorte was, if it had ftood 

tants of . « . . c r I 

Wiki&£pi£LD a^on^j prima facte evidence of a fctticment there; yet it waa 

the province of the Seflions to dreide upon the weight of evi- 
dence, and their conclufion mud decide the (ettlement. 

L3373 Topping ^n^ Lamie contziu The principal qurftion was as 

to the fettlement of George Fie/ding the hufb^nd of the pauper 
Mary^ and the. father of the other paupers. A derivative fettle- 
ment is only to be reforted to upon failure of any evidence of 
the party's own fettlement. Here the place of birth was prima 
facie evidence of the hufband's fettlement, and could nut be . 
gotten .rid of by mere prefumptive evidence of his father's fet- 
tlement at an antecedent time. If indeed the huAand himfelf 
bad been proved to have received relief while redding out of his 
townfhip, it would have rebutted the prefumption of fettlement 
from the place of his birth i though ihe fa£t ot receiving relief 
from the parifti where a party refides is not even priml facie > 
evidence of fettlement, according to R, v. Chadderton(a). It is 
not dated here when the rdicf was given to the father's family; 
it ihould have appeared at lead that It was given before the 
pauper's huftiand was an adult, and was emancipated from his> ^ 
father's family. 

Lord Ellenborougm C. J. The relief was given by tlie 
townihip of Wakefield to i\it father of tl^ pauper's huiband and * 
to different members of his family, which mud mean the family 
of the pauper's hufband's father : and thb while they were re- 
fiding in another towndiip. This was evidence of the father of 
the pauper's hufband's fettlement in WaJeefield at that time : and * 
this is dated to have been done at different times during the laft • 
40 years ; the particular periods are not material \ for no other 
fettlement has. been edabiiOied (inccs : and all things arepre«. 

r 228 1 fumed to continue in the fame date unlefs fomething be (hewn ' 
to. the contrary. Then the only evidence fct up againd this is 
that of the birth of the pauper's hufi>and in Aherthoffe^ which • 
is no moie than prima facie evidence of a fettlement there*. 
Then if there were evidence on both fides the Seifioiis verc to 
4kcide on it* 

{a) vEaJt, 27. 

Gjio^a 
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Grose J. There was prima facie evidence on both fides, on 1804. 
the weight of which the Scffions were to determine. tiT"^ 

Lawrence J. I am of the fame opinion. The father was a»ainB 
relieved 40 years ago by the townflirp of JVahefield^ which muft The luhabi* 
have been before the birth of the pauper's hufoand who is now tants of 
only 38 years old. Wakefield 

Le Blanc J. The leaft that can be faid Is, that there vnji 
.evidence on both fides; but the place of birth is the weakeft 
evidence of fcrttlement. 

Orders confirmed. 



Walters a^ahi/i Frythall. Friday^ 

yf MOORE moved again for a rule (which had .been men- An apph'ca. 

tioncd the day before) calling on the plaintiff to (hewcaufe to make the 

wh/ he fhould not give fecurity for the cofts in cafe he was ^ ? j^i * ^ 

nonfuited or the defendant obtained a verdidl ; on the ground abroad, ^\^c 

that the plaintiff was living in Jerfty^ and that the a^ion was fecurity for 

brought at the indie uion of his wife's friends, ((he living apart ^"^ coils, rc- 
r \ . « J X • t_ 1.1 , . /• 1 !-• f^iJl<^'d after no- 

'from her nulband,} without his knowledge or confent. In this ^\^^ of trial 

cafe iffue was joined and notice of tri jI given. And he referred given, as the 
to ^ Barker y, Hargreaves [a) ^ where a fimilar rule was granted defendant 
after notice of trial given, though objeftion was taken that the applied ear- 
application fhould have been made fooner. lier after 

The Court however faid that the better rule, and fuch as was knowledge of 
mod confonant to the practice, was that the application (hould ^|^^ plaintiff's 
be made as foon as the defendant re;if6nably could do it after refidence, and 
knowledge of the fa£t of the plaintiff's refidence abroad ; that before fo 
otherwife if he waited fo long till after notice of trial givf n and ^j^^ incur- 
cofts incurred, the granting of fuch a rule would be in eff? A to red. 
compel the plaintiff's attorney to give the fecurity required. * [ 339 3 
Therefore, becaufc the defendant might have come earlier. 

Rule rcfufedL 

(fl) 6 Term Rep* 597, 
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SaiarJay, JI^^ j^^^^^ againj PaTCHETT. 

June 16th. • d w' 

By the vag. A Convi£lion of the defendant under the adl of the 39 k 40 
rantadJ7G. -*^*- Geo. 2' ^« S^* fo^ extending the provifions of the vagrant 
aVoffuc and '^ '7 ^^^* ^' ^' 5* '^^"^? returned by certiorari into this court | 
vagabond has the information Itatcd that one J, G. informed P. S. clerk, one 
been com- of the juftices of the peace for the c*>unt3r of i^Vj/^^r, that the 
S*'?^ ^^ d^ defendant and another peifon were found in a plantation in the 
they, adjudg- lordlhip of Preflxvsuld in the faid county in the night, 8rc. hav- 
ing him to be ing nets, engines^ and other inurunients for the purpofe and 

a rogue end ^.-^j^ jr^^cm jq deftroy game, &c. contrary to the forpi of the 

v/i^Mondf or- . 

dcr him to be ft^tute. Then after dating the fummons qf the defendant, * his 

further im- appearance and pleading nut guilty, and the proof of the oflfence 

pnfoned and ^^y ^^^ ^itnefs, the record proceeded. •* and thereupon the de- 
kept to hard ' ^ - . r » - *• « t « 
labour for fix ** lendant on, &c. before the juftice, &c. on oath, &c. is con* 

months, and " viclfd, and he is hereby deemed to be a rogue and vagabond within 
to be publicly d ^^ meaning of the ftatule 39 & 40 Geo. 3. In witncfs, &c.'* 
ing that time" There "was alfo returned an order of the Quarter SeOions of the 
and that after fame county, holden the icth of January^ ^J^ Geo. 2*9 dating 
thcexjjiration jf^at the defendant was brought before that Court in the cuftody 
fomncnt he * ^^ ^^^ keeper of the houfc of correction, when it appeared to the 
(houldbey^ffr Court that the defendant was charged, &c. (as before men- 
^^L'^^ai tioncd). And ftating further, that it appeared to the faid Court 
Orifice pur/u! ^J ^^^ warrant of commitment under the hand and feal of the 
ofii io thefta- faid P. 5.^ clerk, fo being fuch juftice as aforefaid, dated xft No* 
/ii/f/,&c. held ^gfnbir i8o7, that the defendant was by the faid juftice commit- 
f * ^iTf^ - ^^^ *^ * rogue and vagabond to the keeper of the fiid houfc of 
tcnce, and corre£lion, &c. there to remain until the next S.eQions, &c. or 
fuch order ^^^^\ h^ (hould bc difcharged by due CQ\irfe of law : whereupoi\ 
tive^m thc^lat- ^'^^ defendant being under fuch commitment before this Court, 
tcr part for being the next, &c. the faid Court doth proceed to examine the 
want «f adju- circumftanccs of the cafe, (Then aftey dating the examination 

dicating ^ ^j^^ witnefs proving the offence, and that the defendant when 

v^^netner tne * , . ^ » "*• #. 

party were to Called on made no defence.} The Court therefore coniidcred 

lervc his Ma- a^^ adjudged that the defendant was and is a rogue and vaga^ 
yi^y hfiaor ^^j^ ^^j ^j^^^ y^^ fliould be detained and kept in the houfc of 

minatedinthe corrediion, &c. to hard labour for fix monthsi and that during 

ilatute, the 

convidion (hall be qnafted ; though the forncr part of the fcntcnce, ad|ttdgipg the 

rogue and vagabond to be ^fbijfedi be valid. 
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fuch imprifonment he fhould be once publicly whipped, &c. and 1804. 
at the expiration of fuch imprifonment the defendant, being — — 
above the age of 12 years, was further ordered^ to be fent and "^"^ King 
•employed iu his Alnjirjiy's fervice pur/uant to the (latutcs in fuch Patch ett. 
cafe made. 

Balguy obje£led to the coniri£lion ; ift, the Srjpons have ad- 
judged the defendant to be a rcgm and vagabond^ and yet in ad - 
dnion to the imprifonment have ordered him to be nvhipped : 
whereas by the v;>grant ad^ 17 G^o. 2. c, j. the Sefflotis have only 
authority to order one whom they adjudge to be an incorrigible 
rogue to ht. whipped. That a£i defcrlbes three cla Acs of offend- 
ers; I. Idle and diforderly perfons; 2. Rogues and vagabonds ; 
3. Incorrigible rogues. Over th^ two firil claflls a fingle nia- 
giftrate has jurifdi£lion to a3, and nr.ay punilh them \ but cog- 
nizance of the latter is referred to the StfEons. In regard to 
rogues and vagabonds^^ fingle magiftrate may byyi 7. cither order 
them to be publicly whipped and paifed to their pari(h, or to be 
fent to the houfe of correction until th^ next f^ffions, or for any 
lefs time. If committed to the feflions, and that court *^ fliall, 
*' on examination of the circumftances of the cafe, adjudgs 
*^ fuch perfon z rogue and vagabond, or ati incorrigible rogue i 
•* they may, if they think convenient, order fuch rogue or vaga^ 
^ bond to be kept in the'houfe of correction to hard labour for 
<' any further time not exceeding fix months/' (Here ends 
the further punifiiment of a rogta and vagabond.) *^ Am\/ucb 
•* incorrigible rogue for any further time not exceeding two years > 
** nor lefs than (ix months from the time of making fuch order 
•* offeflions; and during the time ol fuch perfot^ s confinement^^ 
(this mud relate to the laft antecedent, viz. fuch incorrigible 
rogue^s confinement) " to be correfled k^ whipping in fuch man- 
*< ner, time, and place, &c. as they (hall think fit. And furb 
*^ per/on may afterwards be fent away by fuch p:fs^ mutatis r ^42 1 
'■ mutandis, as aforefaid. And \l fuch perfon being a male is 
« above the age of 12 years, the Seflions may at any time before 
*< he 18 difcharged from the houfe of correction fend him to be 
<* employed in his Majefty's fervice^ either byfea or land if they 
•« fliail fee proper." 

7he Court fuggeded a difficulty in adopting this con(lru£lion; 
for if the words "yi/fi^^y^/i** which occur in the latter part 
of the claufe are to be referred to an incorrigible rogue only, there 
will be no proviCon made for the pafling of a rogue atul vagabond 

S 4 by 
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1804. by the ScQions after his imprifonmenti which the etident inten- 
tion and policy of the aQ requires^ in order to prevent vagrancy*. 
Qtamn Upon this ground the Court inclined to think ih^i fuch per/vt 
Patch £TT. referred as well to a rogue and vagabond as to an incorrigible 
rogue, and confequently that the Seflions had power to order 
both defcriptions of offenders to be ^whipped and to htpaffed after 
the expiration of their imprifonmcnt. 

Balguy faid in anfwer, that the adjudication of one to be an 
incerrigible rogue of ctuirfe comprehended him under the defcrip- 

' tion of rogue and vagabond, being a higher defcription of of- 
fender of the fame fort; and therefore any fingle magiftrate out 
of feiEons had ^he power of pafiing him to his parifli after the 
expiratioc of his imprifonmcnt. ^Lord Ellenborou^h C. J. That 
i^ not fo clear; for the power of a magiftrate out of Stffions to 
pafs a ro|tue and vagabond feems conneAed with the punifli* 
ment of whipping or confinement which has been infliAed under 
. his ownnrJerj for the 7th fe£lion faysi ** And after fucb whip' 
<< pirrg or ccnfiffement^ fuch judice or juftices may and are here- 
C 34-3 ] ^* ^7 empowered, if they think fit, by a pafs under hand ^nd 
« feal in the manner and form hereafter dire£ked to czMhfueh 
•* perfonS'toht conveyed,*' &c. It does not appear to refer to 
any iodependcnt order to pafs.] * Secondly, the Seflions have 
only adjudged the defendant to be employed in his Mcjefly s fervtce 
after thcjcxpiration of his imprifonmcnt, and they have not d>f- 

' criminated whether fuch fervice is to be bjfta or land, as men- 
tioned. in the a£l. This is part of the adjudication, and ought 

•to be done at the fame feUions by which the reft of the fentence 
is prouQunced' But even if this part of the punifhment may be 
adjudged at apy fubfequcnt feflions during the imprifonmeut, 

«ftiil it, can only be done once, and here it has been already done, 

.but. done defcQively \ and therefore the error cannot be rectified 

.at any future feflions. 

Vaugban Serjt. contr^, (b^>ng called upon to anfwer this laft 

^objeAion) relied on the words of the ftatute, << that tht juftkes 

\*^ at their feflions may and are hereby empowered at anj tinu 
** befcrt he is difcharged from the houfe of correBion to fend him to 
<< be employed in bisMajefty's fervice, either by fea or land,«if 
<< they (hall judge proper/' This was a difcretionary power 
given and nneant to be ezercifed or not according to circum- 
ftances, fuch as good behaviour during confinement, probability 
of amendment, or the like. But if it were not fO| here is 9 fu$- 

cient 
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•tent adjudication of the fcflTions that he fiould he employed in his x%qa^ 

JUajffty s fervice pnrfuant to thejiaiuteiy that is, cither by fea or 

land, as the crown or its officers (hould tbir.k proper, or the fub- T'lie Kiwa 
jcfl: be beft adapted for. There is nj necefliry for limiting; the p^xchett 
^difcretion or convenience of the crown in this rcfpe6>. At any £ 044 1 
fate, fuppofin^r this part of the adjudication defe£live, it will not 
vitiate the red which is good. 

Lord Ellenborough C. J. The judgment is entire and can- 
not be fplir. A particular jurifdidlion is given to the Seflions \ 
vrhenever they begin to a£i upon it and to make iheir order, they 
mud make an eflPe^live order. Quacunque via data this is wrong, 
ixrhether this diredion to employ the offender in his M<*j'-'fly*8 
fervice is to be made part of the fenlence or not : if it were not 
to be part of the fentence, the Seflions have done wrong in 
making it fo: if it were, they have not done.it efFeflually, by 
not having afcertained in which fervice, whether at fea or by 
land, the defendant was to be employed. The (latute certainly 
meant that the jufttces ihould exercife their difcretion in this 
refpef^y as well as in determining whether he (hould be em- 
ployed at all or not in the fervice. Upon this ground we think 
the coQvi£)ion cannot be fudained. As to the other point, we 
do not think the obje£lion well founded ; for upon reading the 
claufe we think that the words " fuch perforC^ xtitt to ♦« any 
offender againd th^ a£i" defcribed at the beginning of the claufe, 
vho ftiall be committed to the feiBons. That is evidently the 
meaning in the fird place where thofe words occur in the 
.claufe ; where it fays that when << any offender againd this zBc 
^* (hall be committed, &c. to the feffions, and the judices at 
,^* fuch feflions (hall, on examination, &c. zdjudgc fuch per/an a 
€€ rogue or vagabond, or an incorrigible rogue," &c. 

,0n the fecond obje£tion therefore 

FfT Curiam, Con virion qua(hed. 



% 345 CASES IN TRINITY TERM 

1804. 



Jw^ffih. Gould againji Gapper, Clerk {a). 

Where ilie TN prohibition the plaintiff declared, that whereas the trial of 
fpiVitnal court the bounds of pariflies and of prefcriptions and cuftoms hai 
determines inimemorially been hj the common Iaw» and not by the ecclcfi^* 
any matter of adical law; and that during the year 1797 and the two follow- 
common law ing years the plaintiff had occupied hnds which were lately parts 
fu^'as^ihe' ^^ * *"^ ^^ waftc land called King*j Sedgemoer in the county of 
conftrudion Sormrfet^ and which had been lately inclofed allotted and divided 
of an aft of under an aft of the 31 Geo, 3. ; and which lands fo occupied by 
St^hln^rr* ^^^ plaintiff until the allotting and dividing, &c. were not within 
thanthecom. ^^e pari(h*of High Ham in the faid county, or the titheable 
mon law places thereof, but was extra-parochial. And that there is a 

requirts,pro- faying in that aft of the rights of the Crown. And that within 
after fen- '^^ parifli of High Ham there has been immemorially a modus 
tence ; altho' of 2d. an acre for all meadow land, in lieu of tithe of hay and 
the objtfJlion agiftment, and of i }</. for every milch cow depaftured ia fuch 
do not appear ^^^^ j„ jj^^ ^f ^^^^ oimxW and agiftment, and of id. for every 
upon the face 1 .r t n t i_ /> . i- r -« 

of the libeU heuer depaltured on the lame, m lieu of agiltment tithe ; yet 

but is collcih- the defendant, reftor of the parifli oi fiigh Ham, to aggrieve 
*1i^V*'"f^^ the plaintiff and difinhcrit the crown, and to bring the cogni- 
proceediocs 2*"ce of a plea which belongs to the crown to another fort of trial 
^low. in the confiftorial court of the archdeaconry of Wells^ exhibited 

his libel in the faid court againft the plaintiff, alleging that in 
the year 1797, and the two following years the defendant was 
reftor of High Ham and the proprietor of the tithes, and that 
the plaintiff during that time occupied the faid meadow lands 
[ 3^(S ] in the faid parifli, and mowed and received the hay therefrom, 
and depaftured unprofitable cattle there, and ploughed the faid 
other lands there and fpwed them with com, for which tithe 
was due to the defendant. That the plaintiff pleaded in his 
defence to the libel the matters above fuggefled, and offered to 
prove the fame by evidence. That the defendant by wjy of 
perfonal anfwer denied that the faid lands were extra-parochial, 
becaufe the proprietors of lands in the adjoining pariflies, of 
which High Ham was one, claimedrights of common on King^s 

id) Vide the report of this cafe on t^ motion for the prohibition, 
3£uA 472. 

Sedgemxp^ 
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SfJgemoor, as appurtenant to their rcfpe£live tenements, and that i8o4. 
Kin£s Sedgemoor was parcel of the faid f^vcral pariflies adjoin- ■■ 

ing, though the precife bounds of each wdrc not certainly Gould 
known. And further the defendant allej;ed, that King's Sedge* di^^t^R 
moor was not mentioned in the faid aft as extra-pnrochial, i>ut clerk. * 
that the fame was therein ftatcd to be in, near, or adjoining to 
the fcvcral parifhcs mentioned, of which High Ham was one; 
and that the commilTioners under the faid aft allotted King^s 
Sedgemoor amongft the feveral pariQies mentioned, which had 
rights of common thereon ; and that they allotted part of Kin£s 
Sedgemoor^ adjoining to the old inclofures of High Ham^ to the 
faid parifli, for the rights of common appurtenant to certain te- 
nements in High Hanty and other part of King^s Sedgemoor they 
allotted to Low Ham^ alleged to be a hamlet of High Ham. 
That the defendant by his faid anfwer further alleged, that by 
an aft of the 37 Geo. 3. the parcels of meadow and land in quef* 
tion in the occupation of the plaintiff were allotted in refpeft of 
fome of the rights of common appurtenant to fome of the tene- 
ments in the pariQi of High Ham and hamlec oi Lov) Ham^ and 
were parcels of the allotments made under the lad mentioned 
afts; and that the fame were within the bounds of the parifli 
of High Ham* And the defendant further alleged, that by the {| 347 3 
faid aft fecondly abovementioned it was enafted, that all the 
lands which (hould be allotted by virtue thereof (hould be held 
under and fubjeft to the fame charges, tenures, cudoms, fuitSi 
fervices, and incumbrances as the tenements in refpeft of which 
fuch allotments were made would have been fubjeft to if fuch 
aft had net paflrd.. And the defendant further fubmitted by 
\\\s anfwer, that under the (tat. 2 & 3 Ed. 6. the re^or of High 
Jiom was entitled to the tithe of increafe of cattle dcpaftured in 
the faid traft of padure land prior to the palHng of the firft 
mentioned aft ; and that the defendant denied the modus. Yet 
fiotwithftanding the matters alleged, the defendant had caufed 
the plaintiflF to be convlfted of the premifes, and the plaintiff had 
been condemned by the fpirituql court in a large fum to be paid 
to the defendant in It^u of tithe, &c. ) and the defendant dill 
profecutes his fuit in the eccleGadical court, &c. To this the 
defendant demurred generally, and the plaintiflF joined in dcr 
murren 

DampieTi in fupport of the demurrer, contended, i d, that 
jt was too late to call for a prohibition after fentencc •n the 

ground 
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i8o4« ground that the ccclefiaftlcal court had tried the boundary cff 
■■ the parifh, or the exiftence of a modus. For though thcfc arc 

Gould queilions properly triable by ^ jury, and the plaintiff might bc- 

G^ff - fore fentence have come here and ilopped the trial in the eccle- 

Clerk. fiaftical court ; yet as that court h^sjurtfji^ionof fuch queilions 

incidentally, (for the queftion of parochial boundary may arife 

in every caufe of fubtra£^ion of tithe), and the objection goes 

only to the dcfcd of trial, the plainriff, after fubmitting to the 

I* 348 ] trial there, and taking his chance of a decifion in his favour^ can- 
not objeft to it. Full V, Hntchlns (a), Argjle v. Hunt (^), Ban^ 
nijler v. Hunt (r^, Blaquiere v. Haivltlns [d)y Symes v. Symes (^), 
Buggin V. Bertnet (/), Offley v. Whitehall {g), and 2 Roll. Abr. 
209. pL 2. All the cafes (hew, that where the ccclefiaftlcal 
court has original jurifdidion of the caufe (as here it muft be 
admitted to have had}, and nothing appears upon the face of the 
libel to ouft it, prohibition docs not lie after fentence merely for 
defeft of trial. This diftingui(hc8 the prefcnt cafe from Vanacre 
V. spleen (h\ where the objedion appeared on the face of the 
libel i as it alfo did in Paxton v. Knight (/), where the party had 
libelled upon a prefcription over which the ecclefiaftical court 
had no jurifdi£lion. The authority of that cafe, however, is 
oppofed to the cafe in i Ld, Ray. 43;:. And in Dutens v. Rob- 
fin (<&), though the party libelled upon.a modus, yet that being 
admitted, a prohibition was denied. And by Argyley. Huttt{l)f 
. the party applying for a prohibition (hall not, after fentence at 
lead, allege matter dehors the libel tq (hew that the court below 
had not jurifdiQion. But, fecondly, fuppofing prohibition will 
in any cafe lie after fentence in a matter originally within 
the jurifdifiion of the ecclefiaftical court, the queftioxKwill be, 
whether the conftruQion of ads of parliament belong in all cafes 
to the temporal courts exclufively ; fo that if the eccIeCaftical 
. t)r admiralty courts conftrue them other wife than the temporal 
courts would have done, prohibition (hall go even after fen- 
tence ; or whether thofe courts have not jurifdidion to conftrue 
a£l8 incidentally coming under their cognizance in matters 

r Q40 1 ^^^^'" iheir jurifdi£lion^ whofe decifion thereon, however er- 

(«) Cowp. 412. (b) I Stra. 187. (e) 10 I^d. it. 

(d) DougL 378. o6lavo edition. {e) 2 Burr* 8.i5« 

(/) ^Bwrr. «035« {g) Buttb. IJ, {i] Cartb. 33. 

(i) X Burr* 314. (i) I H. Blae. ipo« .(0 ^^tra* i87« 

roneoi^i 



ill THE Forty -FOURTH^ f BAl^ OF &£ OR-e E IlK 34^' 

TDneoiM^ can only be re£lified on appeal.' It maj bcadmitted,, 1804* 

that wherever the rule of the eccIeTiailicallaw is direAly difFe- . 

rent from that of the common law, and mud necefiarily lead to Oould 

a- different rcfult, the latter is entitled to the preference ; and- J^g^^^fi 

prohibition may go even after fentence ; as wher& the eccle* Clerk« 

fiaftical court requires proof by two witneffes of matters prove* 

able by one at common law : though prohibitions even in this 

cafe have heen denied [pi). Or where the queftion arifes on the 

iheaning of the words ^^ next ofkiriy* iRol.Abr. y^^^pL 28.: 

or on the extent of the word months in matters not fpiritual. 

In thefe cafes the con(lru£lion of the refpe£live courts 

xnuft neceffarily be different. So prohibition will go at any 

time if an inferior court mifconffrue an ad regulating its own 

jarifdidlion. 12 Rep, 42. And this was the ground of the 

do^rine laid down in Brymer v. Atkins {b). There the prize 

court had put a conftruftion on the ftat. iCGeo. 3. c. 5./. 14. 

which the court of C. B. coDfidered that the prize court had 

authority to do,. and did not prohibit it. And yet if the con« 

ftrudion put by inferior courts on adts of parliament be not 

binding any further than as it coincides with the judgment of 

the courts* at Wejlminjier^ it is in effed to deny their jurifdic* 

tion ; for an erroneous judgment upon a matter within the 

jurifdi^ion of a court can only be rectified on appeal. But if 

the matter were coram non judice, the prize court could have 

bad no authority ta put any conftru£lion on the ftatute, and it 

nuft have been prohibited in the fird inftance. The fpiritual 

court may have jurifdidlron of matters coming incidentally 

in queftion there where it would net have had original jurifdic- [ 350 ] 

tion over fuch matters. Reg. 57. 3. 58. So it may judge of a fta« 

tute. iRoLAbr. 307. //. 16. Pen\ cafe, M. 8 Jac. it. 308- 

fi. 22. Lucy V. Lucyf H. 14 Car. There a parfon fued for 

tithes in the fpiritual court againff one who pleaded a leafe for 

years made to him by the parfon } to which the latter replied 

that he was in fuch a year abfent from his benefice above 80 

days, by which his leafe became void. And held that no pro* 

hibition lay on this pjesi although grounded on the ftat. 13 EUz.y 

and though it was objeAed that the judges of the fpiritual court 

Cbould not have the expofition of a llatute. Dr.. Suiton*s cafe (r)» 

and Scadding's cafe (J), are to the fame effeS. [Lord EJlen^ 

{a) Robertas C2i(c, 2 Cro. 269. SiJ. 16 r. 2 Roi, Air. 9gg.fi. 10. 
(k) I ff. Biac. 164. i8y> 8. {c) Latch, 228. Cr». Can 6s* 
• {4j*Tch. 134. 

hrougk 
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i8o4, Borough C. 7« It ^^1 "oN I apprehend, be contended that the 
■■■ ecclcfiafticai court has not jurirdi£l!on to conftrue (latutes inci« 

Gould dentally coming in queftion before them ; but only that if it con- 
^^^Ifl ftruc them wrongly a prohibition fliill^ go. The refolution of 

Clerk* * the Judges in the reign of Jac. I . docs not go further than 
this.] All the authorities have been lately confidered in the 
cafes of Brymer v. Atkins^ and Home v. Lord Camden {a)* 
What WAS faid by Lord Loughborough in the latter, ** that 
the expofitioa of the ftatute lavF appertains to the King's 
courts of record, and ought to be difcufled and determined 
id thofe courts," mu(l be underftood with reference to what 
was faid by his lordfhip in Brymer ▼• Atkins (3), where 
he dates that the mifconftrudiou by a prize court of an 
zGt of parliament by which its jurifdiftion was regulated 

C3JO would be a good ground of prohibition, on an ancient and ef- 
fential maxim of the common law, ^< that all courts of fpecial 
jurifdlAion created by ad: of parliament muft be limited in the 
exercife of that jurifdiftion by fuch confbruflton as the courts 
of common law may give to the (latutes ; becaufe if they had a 
latitude to conftrue at their dlfcretion the law hj which they 
^£1, they would fet themfelves above the common law." In the 
cafe of Home v. Lord Camden^ where the judgment of Bi R. de- 
nying a prohibition to the prize court of appeals- w*a^ ultimately 
fuftained by the Houfe of Lords» the reafons given by AJb» 
burft (r) and Btd!^^' Juftice6{4/), and particularly by the letter, 
are decifive againft the prohibition. The former faid, ** It is 
admitted that the courts of Admiralty \iV9t exclufevi jurifdiAion 
over all queftions of prize ; and if fo^ they mtift hate the fame 
jurifdi£tion over all matters thatarife incidentally, either incon^ 
Jlfitifig aBs of parliament or proclamations, in order to fortn their 
opinion on the principal queftion." Buller J. faid^ that <^if it 
were competent to us to decide whether or not the court of ap« 
peals had mifconftrued the a£l, I (hould defire further time to 
look into the authorities. But I think it is not now competent 
t0 the court to examine that queftion/' &c* He afterward* 

{a) The firft report of this cafe is in i H. Bloc. 476 , where ths 
Court of C. P. gave judgment for the plaintiff" in prohibition ; the 
next, in 4 Term Rep. ^82., where that decifion was rcverfed by B. R.; 
and again in a ff^ Biae, 533*, where the judgment of ^. R. wis af- 
firmed in Donu Proc. 

(♦) A'H. Bloc 187^8, (0 4 Term Rep, 39^^, {d) Ik 396, 7. 400- 

ftattf 
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ftates it ** as a clear rule, chat after fentence the courts o£ comw 18044 
mon law never grant a prohibition, unlefs the want of jurifdic- ^-T"^ 
tion appear on the face of the lib^ :" for which he refers to apaia/t 
Full\\» Huichins{a). Then after referring to the di£lum in Gapfbr^ 
a RoL Abr. ^06. pL lo. that if the ecclcGaftical court adjudge Clerk. 
ctherwi/e (upon a condition in a leafe) than is warranted by the 
common ia-w^ a prohibition will be granted : which he denies to be 
Klw I he proceeds to touch upon the merits of the decifion in £ 352 3 
the court below : and his opinion is the (Irooger, becaufe he 
feems to have diflFered from the court of appeals in their con- 
ftrudlion of the a£l. The di£ium in RoUe and fome few ancient 
cafes have certainly gone great lengths ; but they are attributable 
to a jealoufy of the ecclcGaftical courts which at one time pre* 
vailed in the courts of common IaW| and juftify the obfervation 
of Lord C. J. Vaughan {b\ << that this Court had in fome of 
the cafes bordered on things fpiritual." And the inclination 
of Lord C J. Eyre*s opinion to the fame purpofe may be col* 
le£ked from the manner of his ftating the queftion in Home r. 
Ld. Camden (c). The ftrength of the argument on the other 
fide refts on the inconvenience there pointed out by Lord C. J. 
JSyre, namely, the poflibility of two different rules prevailing on 
the fame law, one in the courts of Wefimtnfler^ the other in 
courts of peculiar jurifdi£lion> where the tribunals in the ulti- 
mate refort are not the fame. But this inconvenience exifts in 
other cafes, and is not therefore a conclufive objeflioik A9 
where the courts of equity and the fpiritual courts have a con- 
current jurifdidlion in matters of tithe and matters of legacy* 
Or, as where the courts of Admiralty and of coiiimon law have 
concurrent jurifdidlion in the cafe of mariners' wages, where 
the contra6^ is made at fea and is not under feal, and in bonds 
of hypothecation which are under feal. So the plantation courts 
of Chancery in matters arifing there, and the court of Chancery 
here, where the parties live in England^ have concurrent jurif- 
di£lion [d)^ though the ultimate appeal from the one is to the 
King in council, and not to the Houfe of Lords, as in the cafe 
9l the other» The fame took place formerly on contrafts of 
marriage, before the jurifcUftion of the fpiritual court was taken 

away by the ftat. %t Geo. 2, ^* 33*/ 13* : and other inftances are r 3^3 1 

(tf) Cotvp. 423. (3) 2 VtiUrn 10. 

(0 2 H, Blae. 535. \d) SalL 404. 

enumerated 
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1834* enumerated in Bac. Abr. Probibithnj !•• 5. None of thefe con*' 
current jurifdidions could cxift if the poffibility of confli£itrtg 

ffrain/i decifions were an objedlion. And fuch objeAion is alfo incon- 
GafpeR) fiftent with the law as now fettled in Full v. Hytchins[a\ that 

Cicrk. 3 party is too htc who comes after fentence for a prohibition 
where the defe£l in the court chriftian is in the trial and not 
in the jurifdiBion. So wliere two libels are exhibited againft 
two inhabitants of a pariih for tithe, and they fct up a modus 
over the whole parifli, if one fubmit to the trial in th^ court 
chriftiani and the other obtain a prohibition before trial and 
try at common law, the one cafe may be ultimately decided 
before the delegates', and the other by the Houfc of Lords, who 
may decide diflPerently. But this inconvenience cannot alter the' 
law. []Lord Elienborough C. J; and Le Blane J* obferred, that 
there the inconvenience would arife from the party's own fault, 
who did not apply in time for a prohibition.] In //i7/ v. Good{i) 
Lord C.J. Vaughan takes a di(lin£tit>n, which is confirmed in 
Wenmouth v. Collins (r), between (tatutes which give, a new ju- 
rlfdi^^ion to the temporal courts, and thofe which are diredory 
to the jnrifdidion which before had cognizance of the fubjed. 
In the htter cafe the court will not prohibit the ecclefiaftical 
court from proceeding, though the conftruction of the ftatute 
may come in queftion. Now here the ads in queftion do not 
alter the jurifJiQion ; they confirm to all the fame rights -they 
had before. The Sedgemoor a£% dates the moor to be near the' 
parifhes, and makes the allotments parts of the pariihes where 
the tenements in refpe£k of which* they were made are fituated ; 

C 354 3, and it faves the right of the King, The High Ham aft makes 
the part thereby inclofed fubjcft to the fame charges it was be- 
fore. .The ftat. 2 & 3 Ed. 6. r. 13./ 3. makes the tithe of in- 
creafe of cattle on any lands of which the pari(h is not known 
payable to the reftor of the pariih where the owner of the 
cattle refided. Neither of thefe ilatutes gives the temporal 
courts any new jurifditElion, nor alters or affeds any jtirtfdidion 
which the ecclefiaftical court had before ; but the diredions are 
general, and mud be taken with reference to the court which 
had jurifdiftion of the fubjcdl-mattcr before. At any rate, 
however, before prohibition is granted it ought certainly to.ap« 
pear, which it does not, that the ecclefiaftical court neceflarily 
decided this cafe on the conftrudion of the Aatutes : after fen- 

la) Cowp. 422. {h) FauJ>, 3C4. {c) 2 Ld. Pay* 8p. 

6 teoCC 
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teoce the plaintiff cannot complain of the defed of trial of the l8o4. 
n^odtts or boundary. The ground of its decifion might be that r^^"^ 
Sedgemoor was not extraparochial, and in that pafe the King had ^mA 
flo right. This would not be conftruing the a£t, but deciding Ga^mi^ 
on a fa&. The fum given may have been for the tithes of in- Clerk, 
creafe of cattle under the ftat. 2 & 3 Ednv. 6. which creates . 
fuch a chargCi and the ftat» 37 Geo* 3. which, ma in tains it, even 
fuppofing the parifli to 'which the moor appertains to be uncer- 
tain. It is not alleged by the ecdeCaftical court that thefe 
lands were extraparochial before the a£t, and were only brought 
within the p.trilh by its operation, in which cafe it might be 
faid that the faving of the King's right (if it were not previoufly 
granted away) ought to operate. 

Burrougb contra. The ftatute in queftion cannot be faid to 
be diredory to the ecclefiaftical courti wherein no mention is 
made of that jurifdi£lion, but which merely contains general 
proviGons» which mud of courfe be taken to apply to the courts 1! 355 3 
of common law. Neither can it be faid that the eccleGaftical 
court has not proceeded to adjudge tithe to the re£lor upon 
the conftru£iion of the Sedgemoor a£t, as bringing the aUotments 
within the pariBi ; for the place, which was before alleged to be 
extraparochialy is denied to be fo by the re£lor in his anfwer, 
ieeaufi the inhabitants of the parifli of High Ham claimed rights 
of common onKin^s Sidgimoor^ which was parcel of thefe veral 
pariihes adjoining, and that the aB did not mention it to be ex* 
traparochial, and that the allotments under the aB were made in 
refpe£i of fuch rights of common appurtenant to the tenements in 
tbeparijb^ &c. ; and that the z€t of the 37 Geo, 3. fubjedi^d the 
allotments to the fame charges, &c. as the tenements in refpeA 
of which they were made i evidently putting the whole cafe 
upon the z€ts as having virtually made thofe allotments parts of 
the parifli, and fubjeffc to the fame burthens as the old inclofures. 
Now the only objeQ of the Sedgemoor a£k was the divifion of the 
moor between the lords of manors and the commoners claiming 
rights thereon before the (latute, and nothing is faid refpc£bing 
the right to tithe, which is therefore left as it was before. No 
parochial rights were ever before exercifed on the moor, nor 
does the adl ftate it to be within the boundaries of any parifli, 
but fying near or adjoining g though by way of di{tiodion the 
feveral parts 'are allotted to particular pariflies. Then the 
claufe in the High Ham 9L€t, 37 Geo,^* dircAing the allotments 
Vol. V. T to 
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lBo4« to be {vhjtBt to die fame << cbargts^ at the old tenements id 
' refpeA of which they were made, merely relates to pri? ate 

arainfi c^^^g^Si &c. on the eftate, fuch as dower, mortgages, &c. ac« 
Ga>pbb, cording to Monc'after v. Waifin (a\ and does not relate to tithe ; 

Clerk. the redors of the * feveral pariflies being no parties to tjie aS, 
. L 35^ J. but merely the Lords and Commoners \ and the accompanying 
wordst bich as ufes, eftatesi trufts» &c. explain the meaning of 
the word charges^ \^Lav)riiUeY A fimilar clauTe in the cafe of the 
Stonebouf: Bridge ad lately {h) received the fame conlliuQion.} 
Then the lad claufe but one fares to the lords of the manors all 
their privilegei, except fuch for which compcnfation was madci 
and which were intended to be barred by the a£l, namely» com« 
mon of pafture. And the lad claufe fares all the King's 
right and title with the fame exception* Now if any {>erfon 
were before entitled to the tithe of the allotments which were 
extraparochial, it mu(t have been the King. It is clear there- 
fore that the eccleCaftical court in giving the reAor the tithe of 
. fuch allotments has mifconftrued the a£ls, the interpretation of 
which belongs exclufively to the courts of Weftmmfier^ and 
therefore the mlfconftruAion of them is a good ground of pro* 
hibition after fentence: the fentence itfelf is the gravamen; 
for till then it could not be known that the court below would 
mlfconllrue Ihe aAs. The current of authorities from the time 
of ^ames the firft to that of the doubt exprefied by Bulkr ]. in 
jLord Camden v. Home^ in Error {c)f (which doubt was not war- 
ranted by the authorities then mentioned, and upon further in- 

r 357 3 veftigation would probably have been removed from the mind 
of the learned Judge), (hews that where the ecdefiaftical court 

(a) i But. 1^75. 

(li) /T. 44 Geo. $. B.k. That was a cafe fent up from die Court 
of Quarter Seffions in Devon/hire^ upon a queftion concerning the va- 
lidity of a poof rate. The flat. 7 Geo, 3. for building yiooebeetfe 
Bridge fhjf, 19. exempted it from ** the land tax or any other pub- 
** lie or parochial rate or tax what foe ver /' and byyi 2C. provided 
that certain perfoni and their heirs (hould (land feifed of the tolls of 
the bridge ** to the fame ufcs, trufts, and cftates, and fubjed to the 
«* fame willt» fettlements, Hmitations, remainders, charges^ tenures, 
<* rents -and incumbrances'' as the ferry was in lieu of which the 
bridge was erefted. And held that the woid eharges only extended 
to firiveae charges on the eftate. 

<0 4 ^i^ **• 39^1 7- • ^ 

aAs 
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aAs contrary to the rules of the commoD law in any matter of 
conoimon law cognizance, fuch as the conftru£iion of a£ls of 
parliament, the courts of Wefiminfter will prohibit it. This 
was the exprefs deciiion of the court in the cafe cited by the 
fame Judge from 2 Rol. Abr. 306. //• jo. and it is confirmed 
by other authorities. Where indeed the obje6lion is only to 
the trial, it is the fault of the party if he do not apply before 
fentence \ and non conftat but that the Court below may have 
decided wrong on the fa^l, and not on the law ; but where the 
fentence is the grievance, he can never come too late. The 
dodrine referred to as laid down by Lord Lougbbarmgb in Home 
V. Lord Camden («), '* that the expofition of the ftatute law ap« 
pertains to the king's courts of record, and ought to be difcufled 
and determined in thofe courts,*' is not new^ but is confirmed 
by the whole court in Howe v. Napfiir (b). That was a fuit 
in the Admiralty for feamen's wages, there being an agreement 
under feal ; on which a prohibition went. Lord Mansfield there 
faid, *< a prohibition is ex debito juftitiae if the Court of Admi« 
ralty proceed contrary to Ad of Parliament." The true queftioit 
in thefe cafes is. Whether the court below are proceeding 
againft the common law ? If the fentence itfelf dated that the 
court had decided againft a prefcription fet up in a fuit for fub* 
traftion of tithe on the ground that it was not proved by tnore 
than one witnefs, this court would interfere by prohibition even 
after fentence. In Wbeelet^i cafe (r)» the ecclefiaftical court 
had jurifdi£Kon over the fubje£l-matter, namely, the working 
upon holidays, yet as ic had mifconftrued the ftat. 5 Ed. 60 
difregardtng the exception of works of neceffity, fuch as carry* 
ing hay, prohibition went. Admitting that the church had au* 
thority to appoint holidays, and to punifli the breakers thereof | 
the court faid that the feaft of St. John Baptift was a holiday 
bf aB of Parliament g and therefore it did belong unto the judges of 
the lato whether the fame were broken by doing fuch work on 
that day. « So where the Judge of the prerogative court had 
on granting adminiftration to one Slavfney (d), taken bond of 
him with the conditions ufual there, but beyond what Was re« 
quired by the ftat. 21 H. 8. €, 5. ; on prohibition prayed againft 
proceedings there on that bond this court was clear that tht 
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i4o4. ' prerogfttiiFC court 'could not iinpefe any otiicr condition than the 

^ ftatute requtred ^ ♦* for they mnft take their bond according 

(i^ainM ^^ ^^ '^^ 9 ^"^ when it is fued the meaning and expofitton of 

GAf>4'€fi, the flatute^ and of the condition of the obligation both are to if 

Cierc. judged by th^ courts of common taw* Again in Sir W. *Jfatm 
V. Lord Byron (a), where the ecclefiadical conrt had inci- 
dentally put a con(tru£iion upon a private ad of Pariiament, in 
which this court agreed and therefore denied a prohibition ; 
Lord Hale znd the whole court agreed, ** that the fpiritual court, 
thbugh they may try matters cognizable at oommon law which 
* fall in incidentaliy where the principle is ecclefiaftica), yetUhey 
(hall be prohibited if they proceed in the trial of fuch incident 
. temporal matter otherwtfe tkan the common Jaw would,'* In 
Carter v. Crawley (b) prohibition went becanfe the fpiritual court 
had mifconftrued the words of the ftatute of diftrtbutions. And 
in Berkley v. Morrice (r), where the Admiralty Court were pro- 
hibited for refuGng to receive a plea of the ftatute of Jimita- 

C 359 J tionSy in a fuit for an account between the captain and owner 
of a merchant ihip> this Court faid, that it was a good caufe of 
Bdrohibition if they did receive the plea and did not give fen* 
fence thereupon as the common law requires. Prohibition alfo 
went in Pierce v. Hopper (d) upon the mifcooftru&tofi of the 
pilot ad, 3 Geo. i. r. 1 3. There is no cafe over which the cede* 
fiafiical court have clearer jurifdicltDQ than in matters of pro- 
bate; and yet where they had revoked a probate becaufe the 
executor had become bankrupt, this Court in Adriel MiU*^ 
eafe {e) granted prohibition after fentence and appeal. So it was 
done in Rebowe v. Bicierton (/). In Buggin v. Bennett (^)'pro- 
hibitton was denied, not becaufe it was applied for after fentena 
in the Admiralty, but becaufe the fuit being &>r feamen's wages, 
it did not exprefbly appear that the. contra£k was by deed on 
land : but it was admitted that if that had been (hewn pro* 
hibitiott would have gone even after fentence : and yet the ob- 
je£titni would not have appeared on the face of the libeK The 
fame obfenraiion will apply to other czfes. In Driver v. CJe* 
gste there cited {h)t the modus fct up being admitted, and the 
Spiritual jurifdi£lion contiouing over the original caufe of fuiti 
there was no neceffity for a prohibition ; but no confent will 

(a) a Lev- 64* (b) 7". Ray. 49S. {c) I Harir.^ot. 

{d) I Stra, 749. {e) Siin. 299. (/} Bjiab. 81. 

(g) 4. Burr. JC3S. (A) lb. ao^o. 

give 
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^ve them jurifdiAion where the law does not : and if the want 
of it appear in any of the proceedings, prohibition lies. The 
true rule la laid down in Sbotter v. Friend (a\ thac where the 
fpiritual court have cognizance of the principal, Uiey (hall have 
eognixanoe of the incidents and accciTaries ; but if the inci- 
dent be a matter merely temporal, they mud proceed there ac- 
cording to the courfe of the common law, and not fecundum^ 
jus ecclefiadicum. And by the report in Salkeld it is not too 
late to come for a prohibition after fcntence ; for the/entence in 
tiat cafe is tie grievance. And this agrees with For/in v. Scott (*). 
He alfo referred on this head to the aiifwers of the Judges on 
Ae preat controverfy in ifc04, 2 lnji.6i^^ 614. anfwer to ei- 
jeB. 2c. ; to Lord C. J. Vaughan^s judgment in Hill v. Good{c) i 
and to that of Lord C. J. Eyre in Lord Camden v. Home [d) in 
Dom, Froc. Secondly) he contended that the ecclefiadical court 
had no jurif(it£lion to determine on the boundaries of parifhes; 
that thty had done fo in this cafe, tlti^ therefore might be pnv 
hibitcd after fentence as well as before. For which he cited 
Keilw. Mo.h. 13 Rip. 17'. 2 Infl. 599. 1 Bulflr, 159. Fofier 
T. Hidey I Rol. Rep. 33a. 17 Vin* Mr. 581. Frohibitton L. I, 
Phillips V. Stacke^ Noy^ 147. Frezew^lTs cafe, 2 Rol. Abr. 3x9^ 
Hains V. Jefcot^ Comb, 356. Butler \. Tateman, i Sid. 89. 5 BaCp. 
Abr. Prohibition^ 663. H. 18 Vin. Abr. 2^.^ and l Gib/. Codex^ 

tit. y. c, 13. fo. 239. 

Dampier in reply, faid, that the laft objeAion as to the quefr 
tion of boundary went to the dcfe£l of trial only, and not of 
jurifdiHion ; and therefore unlefs that diftindlion were whollf 
done away, which was recognized in feveral of the later cafes,. 
the objfdion ought to have been made before fentence.; and i{ 
the trial in the ccclefiaftical court were fubmittcd co, it was no 
ground for prohibition. In Frezewelfs cafe, 2 RoL Abr. 31 9* 
pL 2. which is the ftrongcft authority the other way, being after 
trial, non conftat but that thr defei^ of jurifdiftion might have 
appeared on the face of th« libel : and it is. befides, fuggefted 
that the king's right came in qucftion, where the maxim of nul- 
lum tempus occurrit rcgi would apply* And it alfo fcems to- 
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1804* hwrt been qaeftioned by Lord Hak^ in Haifu ▼. Jefiot (a). At 
j*""^ ' ft) the principal ground of objeAion, the fuppofed mifconftruC'* 
ag^!^ ^^° ^^ ^^^ ^^^ ^^ parlimcnt, he admitted that there was a con* 
Gafpbr^ trariety of authoritiesibut contepded that in principle the mifcon- 
^^^ ftru£lion of an zdt^ refpefting a fubjc£l-matter over which the 
ecclefiaftical court ha& either an immediate or incidental jurtf* 
diflion, was only ground of appeal, and not of prohibition, ac- 
cording to the opinion of AJbhurfi and BuUar JufticeSf in Lord 
Camden t. Honuy where the former decifions were reviewed. 
. That the authorities to the contrary were chiefly di£la, or elfe 
were cafes where the objefliDn after fentence appeared either on 
the face of the libel, or arofe on the conftrudion of aOs of 
parliament giving limited jurifdidion to the courts below, with- 
in which they were to be reftrained ; or where the diflFerent 
mica of the temporal and fpiritual courts touchirvg the fubje£l- 
matter neceflarily led to a different refult. But here it did not 
even diftinAIy appear that the ecckfiaftical court had founded 
its fentence on the conftru£lion of the afts of parliament, much 
lefs that any difference of the law of that court, as applied to 
. the fttbje£l- matter, muft ncceffarily have led to a different con- 
ftru£lion than what would have prevailed in the temporal 
courts*' 

Cur. adv. vult. 
Lord Ellenqorough C. J. now delivered judgment. 
This comes before the Court on a demurrer to a declaration io 
piohibition. The plaintiff applied to this Court for a prohibi- 
tion to prohibit the confiftorial court of the arch-deacon of WtlU 
r x6x J Uoxa further proceeding in a fuit there inilituted by the defendant 
Gtf/prr againft him for tithes oflandin.f/i^ifaiff/ and he grounded 
his claim to the writ of prohibition on this, that the eccftfiaftical 
court had decided in favour of the reflor'scl^iim to tithe,by con- 
ftruing the aAs made for dividing, alIotting,and inclofing^^^r* 
moor^ as makings a part of that moor to be within the parifli of 
Hifji Hiofir, which before was extraparochial,and that in fo doing 
the ccclefiaftical court had mifconftrued the ads of parliament. 
Oi>' (hewing caufe ^gaiofl the rule for a prohibition in Eafier 
3>nRi8oj, it appeared xx> theCpurt a proper fubjefir for » 
Ibrther and more folemn difcuiEon, and die parties were thert* 
i^e diicAcd ta declare^ in prohibition^ 

Tfic 
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The objeflions to granting a prohibition io this cafe arci ift^ l8^4* 
That it is too late after fencence. a. That mi(bonftruAion of a — — - 
ftatute is matter of appeal, and not of prohibition. In fupport aa'm^ 
of the firft obje£iion it is faid, that if the defed of the original GA?r &(» 
jarifdidion do not appear on the face of the libel, but the ob«^ Clerk. 
yt£k\oa to ihe proceeding of the ecclcfiAftical court arifes out 
of fome matter incidentally occurring, it comes too late after 
fenteace. And further, that in this cafe it does not appear nci- 
cefiariiy that the ecclefiaftical court decided on the conftruc- 
tioa of the inclofure ads, but might have proceeded on other 
grounds^to try the boundaries of the parifli: and that after tlie 
party's fubmiffion \o have that queftion tried by the fpiritoal 
court, he fliali not, vhen it has been decided againft hi^i, apply 
for a prohibition. And in fupport of thefe pofitions a Roit. 
Abr. apo. pL a, Offley v. WhitehalU Bunb. i ;• Arg^le v. Hun$y 
I Str. 187., the cafe of Market Bofwortb^ in Ld. Raynr. 435'i 
and FuU v. Hutchins^ Cowp. 422. were relied on. But as Un 
this firft objeQion, we cannot fuppofe that the ecclcfiaftical t 3^j J 
court proceeded on any other grounds than the conftru€lion of 
the inclofure aOs ; becaufe, in anfwer to the plea of the plain* 
tiff, in prohibition, that the place, in refpcdl of which the tithe 
was claimed, was "extra-parochial,'', the defendant has no 
otherwife denied that allegation, than by argumentatively con- 
tending that becaufe the owners of the lands in the feveral 
pariflies adjoining SeJgemoor were in rcfpedl thereof entitled to 
common of pafture on that moor, therefore SeJgemoor was part 
of fuch feveral adjoining pariflies, (although the boundaries of 
each pariOi were not certainly (Known) ^ and alfo by ftating the 
ftat. ^iGeo.2' which if the aA for draining and dividing the 
mpor J the allotment of the commtflioncrs ; and the ftat. 37 Geo.j., \ 
which is an aA for dividing and alloting, inter alia^ fo much 
of SeJgemoor as had been allotted to the parifli of High Ham ii\ 
tefpeft of rights of eommon claimed by the owners of land w 
thai parifli. So that it is certain that the ecclcfiaftical court hac^ 
no ground whatever fubmitted to them whereupon to exercife: 
their judgment, or from which they could conclude that the 
places in fefpe£l whereof the tithe is claimed were certain anch 
defined parts of the parifli of High Ham but thefe two ads of 
parliament, and the conftru^ion and efle£t belonging ta the 
(ame. The authorities cited certainly do not eftablifli^ that ii% 
1(0 cafe a gtohibition (haU be granted after (icnt9ifie» uplefa at 

^ 4» ^••♦m 
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1804. WMit of jttrifdifitoa appear on the face of the libel ; for \n the 

. cafe of Fully. Hutcbins^ which was moft relied on, adtftin^oii 

V? which applies exprefsly to thb cafe is taken between frJnbMoru 

Gav»br» gttmUd for thfi fake of trials which are not granted after fen- 

Cl^k. tence, and prohibitions, which not being granted* before fen- 

[ 3^4 ] tence to ftay trials becaufe matters triable at the common law 

• hare , incidentally arifen, will, neverthelefs, be granted W the 

eccleiiaf^tcal court proceed to try fuch matters contrary to the 

principles and courfe of the common law : and, as an inftance 

^ of the Court's fo prohibiting, Ld. Mansfield mentions iht con?- 

firuEHon of an aEi of parliament. In fuch cafes no prohibition 

can go before fentence ; for till fentence be given the courts of 

c6mmon law have no reafon to fuppofe that the ecclefiaftical 

court wilt determine wrong \ which, however, if it (hould do, 

it is not too late to come then, that is, after fentence, for a 

prohibition ; for the fentence is in fuch caf^ the gravamen s and 

fo it was exprefsly ilated to be by Holt C. J. and the Court in 

Sbottery. Friend^ Salt. 547. * ^ 

This brings us to the next point. Whether the ftatutes of the 

3 1 & 37 Geo. 3. have been, in the prefent inftance, mifconftrued^ 

and if mifconftrued, then that queftion which is the fubjed of 

the fccond Dbje£lion arifes, namely, Whether fuch mifconftruc* 

tion be a ground for prohibition or merely of appeal ? Aa to the 

a£lual mifconftru^ion of thefe ftatuftes, it will not be neceflkry 

to fay any thing ; for the counfel for the defendant has not even 

argued that the efie£^ of them was to make the allotments part 

of the pari(h of High Ham* 

The laft queftion, therefore, which is certainly a confiderable 
one, alone remains to be difcufled. If this were a queftion 
which came now for the firft time to be confidered, we might 
incline perhaps to think it {hould be deemed matter of appeal 
rather than of prohibitiony aqcordiog tp the opinion of Mr. J* 
Sutler in Home v. Ld. Camden^ 4 Term Rep* 397., where he fays, 
r «g« -| << if the court below have jurifdi£iion over the fubje£l, though 
tbey.miftake in. their judgment, it is no groand for prohibition, 
but only, matter of appeal." But, confidering the current of 
siuthorities from the earlieft times down to the period when that 
cafe came before the Court (the authority of which, as to that 
point, received, it will be recoUe£ked, no coiifirmatioo in the 
Houfe of Lords ; the point itfelf not being neceflairy to be de- 
cided in order to the determination of the cafe then in judgment)! 
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^nd remepbering aIfo» that in that very cafe, (reported to i Hm 1804* 

BJac.siS'i) as alfo in Brymer v. Atkins^ i H. BL 164. & 188., : 

Lord Leugbbarough and the other Judges of the Court of C. B. Gocl» 
dearly tonfidcrcd the mtrconilru£lion of an adl of parliamtnt ^fj^^ 
as ground of .prohibition : adverting, I fay^ to thefe authorities Ckrlu 
and circumftancesy we cannot feel ourfelves warranted in hold* 
ing> that the grounds of granting prohibitions are fo narrow 
s^nd limited as to be confined folely to cafes of excefs of jurif* 
di£iion. Mr. J. Black/lone^ in the third volume of his Comment 
tarUs, €• 7., fpeaking of the writ of prohibition, fays, that " it 
'* may be directed to the courts chriAbn, the univerfity courts 
<* &c. where they concern themfelves with any matter not with- 
<^ in their jurifdidion : or if^ in hmndling matters clearly ivitiin 
<< their cegnszance, they tranfgrefs the bounds prefcribed to them 
<( hj the laws of England s as where they require two witnefles 
** to prove, the payment of a legacy ; in fuch cafes alfo a pro- 
*' hibition will be awarded. For as the a£t of figning a releafe 
or a&ual payment is not properly a fjpiricual queftion, but 
only allowed to be decided in thofe courts, becapfe' incident 
01^ acccff^ry to fome original queftion, clearly within their 
'^ jurifdiflioui it ought therefore, when the two laws differ, to 
<* be decided, not according to the fpiritual, but the temporal C 3^^ 3 
*< law ; elfe the fame queftion might be determioed diffisrent 
*' ways, according to the court in which the fuit is depending ; 
^* an imprepriity which no wfe government can or ought to endure ; 
*• and which is therefore a ground for prohibition?* This opinion 
bf Sir William Blackftone feems to be the fair refult drawn from 
a great variety of cafes in which prohibitions have been gr;inted, 
and where the ecclefiaftical court had mod undoubtedly cogni- 
zance, but had determined matters of the common law, inci- 
dentally arifing, in a manner different from that in which the 
courts of common law would have decided the fame points^ 
And that fuch are proper grounds of prohibition has been alfo 
allowed by the mod confiderable Judges who have at different 
periods fat in Weftminjler Hall. ^ It will be fufTicjent fliortjy to 
mention fome of them* Iii 2 Roll. Abr. 301* pi. 11. it is (lattd 
that if a woman, after a divorce a menfa et thoro, fue in the , 
ecclefiaftical court for a legacy given to her, and the releafe of 
the Baron be pleaded and difallowed, a prohibition (hall be 
granted. In Bqfiard v. Studley^ 2 Lev. 209., a legacy was left 
to A. and B, ; A. died, and the executor of .A* fued in the fpi- 
ritual court for A.*$ fliare j there being no furvivorfliip in fuch 

cafe 
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i8o4« cafe bf the law ecckCaftical \ whereupon S. fued a probilntioB t 
' and, upon argument, it was adjudged that the prohibition Ihould 

^w^ ftaod. And Lord Chief Baron Compu in his Dsgefl^ tit, frobi' 
GAma, Mt9n^G.22' introduces this cafe, by ftating as a tole of law 
Clerk. the concluGon which refults from itf'yiz. thzt prMUiicnJball g9f 
^* ^ a fwi in the fpiritwd cwrt he dderwumi contrmrj U tie right 
** at common lava!* In i RoU. Rep. la. in a fuit for tithe, an 
award was pleaded, and prohibition mored for^ as this was a 
[ 367 J matter triable at law & but denied. And the Court faid, if the 
fpiritual court have cognizance of the principal, they (haU have it 
of the incident, though triable at common law. But Lord Coke 
added, if the fpiritual court fbould decide otbertuife on fuch atvard 
iban it ought by common latv^ that then a prohibition fliould be 
granted ; which was allowed by Doddridge^ In Sir William Juxon 
Y. Lord Byron, 2 Lev* 64., in a fuit for tithes by mortgagor in 
poflcftcMiy Ae mortgagee came in pro intereffe fuo^ and the eccle* 
fiaftical court decided agnioft him ; and pr6hibition was denied, 
becaufe they had done right. But Hale and the whole Court 
agreed, << that though the fpiritual court may try matters cog- 
** nizable at the common law which fall in incidentally, where 
<< the principal is ecclefiaftical ; yet they (hall be prohibited if 
^* they proceed in the trial of fuch incident temporal matter 
*^ otherwife than the common law would.** The authority of 
this cafe is recognized by Lord Mansfield in Full ▼. Huicbins, 
And in Shotter y. Friend, Carth, 142. where payment of a le- 
gacy was oflFered to be proved by 011/ witnefs and difallowed i 
after feotence, prohibition was awarded on this ground, that 
where the fpiritual court determine any incident temporal mat- 
ter, they mud do it according to the courfe of the common 
law } and if they do not, a prohibition will go : as if they re- 
quire the revocation of a nuncupative will to be proved by ttuo 
witncfles ; or hold that tithes are not well fet out without notice 
to the parfon. All thefe, it is to be obfcrved, are cafes of things 
within the jurifdiQion of the fpiri'tual court, and might be the 
fttbjed of appeal. And authorities may be found equally ftrong as 
to the courts of Weftnnnfier Hall interfering by prohibition where 
ftatutes have been expounded otherwife than the courts of com- 
mon law would expound them. As to which I will firft refer 
C 3^8 } ^^'^^ anfwers of alt the Judges to the complaint exhibited by 
ArchbiOiop Bancroft'm the reign oi Jac* i., one of which was; 
^ that the Judges, under colour of authority to interpret fta- 
<• lutes in favour of their prohibitionf^ made caufes ecckiiaftical 
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*f to be of temporal cognizance. To which the tnr^er was. 1804. 

« As for the Judges expounding of itatutet that concern the 

«^ ecclefiaftical go? ernment or proceedings, it belongeth to the ^^J? 

<< temporal Judges.*' 2 Inft. 614. WbetUt^t cafci in GodMd, 2 1 8.. q f,p kr^ 
was a queftioo on a ftatute within the jurifdidion of the ecde* Clerk. 
Caftical court i for the oflfence was by the ftat 5 E. 6. c. 3. / 3. 
punifliable in that court, and the truth and validity of the de« 
fence was a matter for them to determine (fs.), whether the car- 
rying the hay was a work of neccflity within the meaning of 
the 6th fe£kion of that a£l of Parliament $ and if that Court 
decided improperly thereupon it was fit matter for an appeal : 
yet a prohibition was granted, '* becaufe it w?s for the Judges . 
to fay whether a holiday created by a£l of Parliament were 
broken or not. Upon this cafe Mr. Juftice Buller^ in Home r. 
Lord Camden^ has obfenred, that the Judges muft hare confi- 
dered this as a cafe without the jurifdi£lion of the eccltfi: ftical- 
court, as being excepted out of the a^ of Parh'ament. But it 
feems rather that the ground of the determination was, that the 
eGclefiaftical court held that to be a breach of the ftattttCi which 
the courts of common l|iw would not have holden to be a 
breach : and as the offence was' created by the ftatute, they 
would prohibit in cafe it were mifconftrued. Not that the fpi- 
ritual court had not jurifdi£lion to conftrue it, but that the 
mifchiefs of mifconftrufiion were tp be prevented by prohibi- 
tion. In 2 Roll. Abr. 305. //. 17. prohibition was granted to 
the delegates, to prevent their granting adminiftration to one l 3^ J 
nearer of blood by their law, but Jiot fo near by ours : and this 
reafon was affigned for it ; becaufe this being ordained by ftatute 
ought to be interpreted according to our law } and, as the book 
fays, prohibition was granted to try the lanu. Upon which Mr. 
Juftice Buller has obferved, ths^t no prohibition can be granted 
lor the purpofe of trying the law : but this obfervation feems 
well anfwered at the bar \ for the book can only be underftood 
to mean and refer to that trial of the law which conftantly 
takes place when the plaintiff is dircQed to declare in prohibi- 
tion, io order that the law upon the matter in difpute may be 
thoroughly dif3uffed and fettled. This cafe was in Adich. term, 
2S Jac^ I* V ^°^ > fimilar point was determined in another cafe, 
lUL 22 Jac. r. iUd*pL 2S. In the fame book alfo, fol. 302. pi. 19. 
ie appears* that prohibition was granted to the fpiritual court 
ia » (rsccediDf o» the Sat*. 2 E, 6* c. %z* S* ?» f 01: not fitting 

out 
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1804. cut tithes ; l^ccaufe that CoBrt held it not a fuficientretting rat, 
" the parfon not being prefent ; it being fufficienc by oar hw, al- 

^?\P tliough the parfon be abfent: which caite was relied on in tbat 
Gapper, ^^ Spotter y. Friend, already mentionevL In Berkley v, Morris^ 
Clerk. Hardrefs, 502. in a proceeding in the Admiralty for an account 
of a merchant (hip taken as prize» a plea 'of the ftatoce of limi- 
tations was refufed \ and the Court of Excheqacr, Hei€ beii^ 
the Chief Baron, held that the plea ought to hafe been received; 
for that the ftatute was 'pleadable in the Admiralty ; and if it 
were not receivec), that the reje£ling it was a fsood canfis of pro- 
hibition ; and likewife if they received it, and did twt ^nr Jkntence 
thereupon as the common lanv requires. In Carter v. Crawley^ Sir 
T, Ray. 496. the que ft ion was, if the reprefentatives of a de« 
L 37^ J ceafed aunt of an inttftate were entitled to a (hare of his per- 
fonal eftate under the ftatute of diftributions, jointly with a 
living aunt of the inteftate? And there (p. 497*) Lord North 
faid^ ^' whatever is determined at common law to be the true 
meaning of that aA muft be a rule to the tccle(iaftical courts ; fur 
the courts of common law are entrufted with, the eapofition of 
a£ts of parliament, and we ought not to fuffer them to proceed 
in any other manner than fliall be aojudgt-d by the King's courts 
to be the true meaning of the a£l." And though there were, 
according to Freeman^ s Report y 797. a difFcrtnce of opinion^ yet 
that was as to the conftrudion of the ftatute of diArihuttoos, 
and not as to the abovementioned pofitiou of Lord Ihrtb, for 
the purpofe of which this cafe is now cited* And in the cafe 
of Pearfe v. Hubbard, Strange, 249. it was ^ matter for the Ad- 
miralty Court of Cinque Ports to determine, whether the party 
under the true conftrudiion of the acl of parliament, ^Geo. i. 
were liable to the penalty for navigating a (hip, not being a 
member of the Trinity Houfe : it was the proper forum fpecialiy 
appointed by the ftatute to try and decide oa the offence, if the 
offender were found within the jurifdi&ion of thef«inr; aqfd 
if they gave an erroneous judgment^ it might be correded on 
appeal : yet the Court intcrpofed by prohibition : and Lord C J. 
Pratt there confiders not only a want of jurifdiftbn as a ground 
of prohibition, but alio the circumftance of a Court proceeding 
by the riiles of the civil law deciding otherwlfe than the courts 
of common law would upon the fame fubjed. For he faysy 
** admitting the cafe to be within the intent of the ad« yet 
<^ furely ia the cafe of a freehold we ought to be bOfiUci of 

<< that 



IN THE FoaTT-FOURTH YfiAB. OP GEORGE IIL 



37* 



^ tbat vemoval, i.e. of the jufticc of that removali by thetr 1804. 
^ Slewing a power to make bylaws and every other ftep necef- ■ 
** fary to mate a lawful * nemoval ; and for want of this as welt Gould 
'< as £(Mr waAt of jurifdiQion^ I think no confultation fliould ^g^^^ 
" go." The fubjcft-miittcr of all thcfe cafeS} both as they in- Clerk. * 
iKolved ihe determination of qu^ftions of a temporal nature^ and *[ 371 ] 
tbe ooDilrttdion of ftatuteB, was clearly within the jarifdiftioii . 
ef the jkveral courts prohibited. They are cafes in which the 
judgment giTcn below might have been corre^ed on appeal s 
and fome of them are cafes where the common law courts have 
taken upon themfelves the conllrudion of zQ,% of parliament 
made refpefting fubjcds prcuHarly relating to the infcr'or courts 
fo prohibited, and have yet even in fuch cafes granted prohibit* 
tions when fuch inferior courts mifconftrued thofc a6ts of par- , 
liament. And the didinflions attempted in the argument for 
the defendant fail in (hewing that the queftion now under con- 
fideration does not fall within the authority of thofe determina- # 

tions in which prohibitions have been granted j for the cafes 
cited (hew that prohibitioos have been granted in quefiioos with- 
in the jur^fdidion of fuch infeirior courts, not merely where the 
rules of the two jurifdi£tions necelTarily clafli with each other, 
pr in cafes of conftru£tioh oi Jlatutes regulating their jurifdic- 
tions; but that the courts of common law have in all cafes^ in 
which matter of a temporal nature has incidentally arlfen, 
granted prohibitions to courts ailing by the rules of the civil 
law, where fuch courts have decided on fuch temporal matters 
in a manner different from that in which the courts of common 
law would decide upon the fame : and that ^is has been the 
dod^rine of the Judges, not only in the time of Lord Coke^ 
when a conGderable degree of jealoufy fubfifled between the 
courts of WiJlminJUr Hall and thofe of ecclefiaftical jurifdiftion, 
but in the times of Lord Halty Lord HqH^ Lord C. J, Pratt^ 
and as lately as in the time of Lord Mansfield^ who in the cafe [ 37^ J 
of Full V. HuUhins particularly inftanced the mifconftru£lIon of 
an a£): of parliament as a ground for prohibition, even after fen- 
tcnce ; the rcafons of which arc fo ftrongly marked by Sir Wm. 
Blackftone in the paflage already cited from his Commentaries. 
And to ufe by adaptation to this fubje£l a part of the words of 
Lord C. J. Faugian, in Hill v. GooJ^ p. 304., and whofe autho« 
rity has been quoted to fhew that the common law has en« 
croached on matters ffiiitaal, it may be {aid> *< though if the 

" granting 



37» CASES IK TRINITY TERM 

1804* *( granting prohibitions to the fpiritusil courts were ns integra 
g ^^ '* now, we might not fee reafon to grant them in any cafe, the 
again/I ^ matter being wholly of ecclefiaftieal conusance V' y^t as 
^i^i'V^* *' many prohibitions have been granted to the fpiritual courts ia 
" cafes upon the conftruQion of different ftatutes, and after fo 
<' many parliaments wherein no complaint has been made, or 
^< certainly no redrefs giren, it cannot be expeAed we fliould 
*' againft fo many judicial precedents take upon us to alter the 
** law fo long pra£lifed/' For thefe reafons we are of opinion 
that the prohibition fliouId ftand. 



Clerk. 



J^^ jA* '^^^ KiVG again/i Corry, 

ThcToluata- Hj^HIS Indi£lment framed on the ft at. xi Geo. i. r. 4*/ 6. 
«T *K^"^ °^ againft the defendant, as bailiff of the borough of Ivelchepr, 
*f a*corpora- ^^' abfcnting himfelf from a corporate meeting for the ete£lion of 
tton upon the a new bailiff for that borough, ft^ted that Ivelcbefttr in the county 
charter-day of Semerfet is an ancient borough, and incorporated by charter 
hLISSbr ^ of the 3d and 4th ol PhUip and Mary, by the name of the bailiff 
it' not indid- and *burgeffes of the borough of Iitelchefierj which direAs that 
able upon the there fliould be one bailiff to be chofen of the burgeffes.in form 
**'' */<L unl thereinafter fpecified. That the charter named John Philips Bur- 
left his pre- gefij an inhabitant of the borough, to be the firft bailiff, to con- 
fence as fuch linue in office till the feaft of St. Michael the Archangel^ and un- 
chief officer ^jj another inhabitant or burgefs fliould be made ruler and 
by thecon- fworn to that office acccording to the ordinances, &c, after fpe* 
ftitution of cifiecU And granted further, that there fliould be twelre bur- 
the corpora- g. ^^ ^^ ^^jj^j ^l^^ ^l^i^f burgeffcs and counfcllors of the 
tiontocon- 5*^' r 11 ... u- 1. f * 

ftitnte a legal f^tne town for all matters touching the go? emment of the 

corporate af- fame : and that they the chief twelre burgefles fluould be from 

fsmbly for ^^^^ ^^ ^^^^ aiding and affifting the bailiff for the time |>eiDg 

• [ 3*7T] *" ^^ "natters touching the faid borough. Thai the /aid eapiiat 

hurgejjes and counfeUors of the borough for the tinu beings or the 

- £r«0ffr/ar/o/'ribe/n, from time to time fliould have power jAir(^ 

and every year in September^ viz. on the Monday next before the 

/>^ ^ St. Michael the Archangel, to chu/e and nominate one of 

them/elves who Jhould he bailiff of the borough for one whole yeu 

then next enfuing \ and that he after his eledidn and before his 

admiffion fliould take the oath of office on the Monday then 

next following his eleAion as aforefaid, before the bailiff being hh 
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iqfl predeceffir^ ifhejbould he alive and prefent^ in thc prcfence of x 804. 

the other chief burgcfles for the time beiag) tmi if the f aid 

hailtff bis predecepr Jbculd be then dead or abfeni^ then before the '^^^ ^*?® 
chief burgefles ior the time being, or the greater part of them. Coftar. 
The indi£lment then ftated^ that the defendant, late of the 
parifli of Ivelchejier in the borough of Ivelchefter aforefaid, in 
faid county o( Somerfet\ on the 25th of September, the 43 G«»."3. 
was and from thence until and upon the Monday next before 
the feaft of £/• Michael the Archangel^ in the 43d year aforefaid, [ 374 3 
and afterwards was bailiff of the faid borough : and that on Monday 
next before the fcaft of St. Michael the Archangel^ in the 43d 
year aforefaid, certain of the then capital burgefles of the bo- 
rough aflembled together at the Guildhall of and within the faid 
borough, the fame being the ufual and proper place for that 
purpofe, in order to chufe one of themfelves tf( be bailiff iox the en- 
f ning year \ and // was then and there the duty of the defendant as 
fuch bailiff as aforefaid to attend and be prefent at fuch ele5lion g 
neverthelefs the defendant not regarding his duty in that behalf, 
nor the (tatute, &c. upon thc faid Monday next before the feaft 
oi St. Michael the Archangel^ in the 43d year aforefaid, the fame 
fo being the charter-day for fuch eleAion as aforefaid,i/ii/afC2^/^ 
and voluntarily did abfent himf elf from the faid affemblyfo hidden for 
the purpofe of fuch eleBion of a bailiff of the borough^ and from fueh or 
nny other eUBion of the faid officer^ contrary to the form of the fta« 
tutr. Sec. in contempt, &c. 

After verdi£l it was mo?ed in arreft of judgment, id. that 
the ftat. II Geo, i. r. 4, on which the indictment was framed 
extends only to fuch chief officers of boroughs whofe prefencd 
is neceflary to an election, and that it does not appear from the 
conftitution of this borough, as fet forth in the iadi£lmenr, 
that the prefence of the defendant as bailiff and chiaf officer of 
the corporation was neceflary to the holding of a corporate af« 
fembly for the elc^ion of his fucceflbr. idly. That there is no 
Tenue laid to the offence charged. 

G'Ms^ Lens Serjt. Dampier^ and Pell^ (hewed caufe againft 
the rule. x(t* The law creates .a duty in all the members of a 
corporation to attend corporate meetings, and more particularly f ITC 1 
in the chief officer, whofe duty it is to prefide. And' therefore 
it was faid in Reg. v. the Bailiff i of Ipfvnch (tf ), that nothing 

(a) 2 Ld, Ray, 1237, 

3 coold 
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i'8o4« cauld be done at a corporate aflemblf without the prefenee ol 
the bailiflfs^Wng the heads of the corporation } and that^ though 

The King „q fpcciai provifion were aade for it in that charter ; for that 
CoaiLY. ^^^ quorum daufe was no more .than the law would imply {a). 
Then the ftatute 1 1 Geo. 2. is only confirmatory of the general 
law^and afiumes, rather than creates the neceffity of the chief 
' officer's attendance, though only for the purpofe of prefiding at 
a corporate meeting for the ele£lion of his fucceflbr ; for without 
him the corporation cannot be faid to be complete, and confe- 
quently no corporate a£l can be done. With this view the 6th 
claufe is framed in the disjunflive, << that if any mayor^ bailiff, 
^' or other chief officer (hall voluntarily abfent himfelf, or know- 
*« ingly and defignedly prevent or hinder the ele£tion of any 
*< other chief officer, &c. he (hall fuffer fix months* imprifon* 
<< ment/' &c. The obje£l of the ftatute was to infore the an- 
nual ele^ion of the chief officer of every corporation, which it 
was in the power of the then chief officer to fruftrate or delay, 
either by wholly abfenting himfelf on the charter or prefcriptive 
day of eIe£kion, by which no corporate aflembly could be holden ; 
or if prefent in the firft inftance, by irregular condu£^ in the 
mode of elcdion, or by diflblving the affi:mbly before the 
bufinefs was concluded. Therefore his voluntary abfence was 
made a fubftantive offisnce, as well as his defignedly hindering 
the e]e£):ion, which latter might be committed by him when 
prefent ; and the former may be committed, though he were not 

t 376 3 included in the quorum claufe of elcfikion. The provifion in the 
charter for the new baililTs taicing the oath of office before the 
chief bargcffcs in the abfence of the laft bailiff was not intended 
to difpetife with his attendance, but to provide a fubflitute for if, 
and render the elcftion valid, notwithftanding fuch his abfence, 
which would otherwifc have been invalid. The fwearing in is 
alfo on a day fubrcquent to the election, and therefore no in- 
ference can be drawn from that proviGon to (hew that^is pre- 
fenee might be difpenfed with at the eleilion. And though the 
cle£l:ton claufe docs not mention the bailiff by name ; yet being 
always a capital burgtfs^ he was confidcred as fufficicntly dcfig- 
nated under that, general defcription, in which character be 
would have voted. But the neceffity of his attendance as chief 
officer is for the purpofe oi prefiding^ which duty in his abfence 

(a) Sed vide 3 Mod. 13. 

muft 
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fnuft be performed by another. And here it being cxprefsly 1804. 

alleged that it was his duty to have attended, if it were not fo, 

he ought to have (hewn it at the tiial as matter of defence. "^^^ ^^"^ 
Dormer's cafe, 2 Leon. 5. adly. As to the want of venue, ab- C^rjly^ 
fence is a negative ia£J, and therefore needs no venue; as in an 
indiamcnt on the ftat. r Eliz. r. 2. for abfenting from church. 
I Hjwl. c. 10. f. 5. But if a vcrnue were neccflary in this cafe, 
it is fufficiently laid ; for the plicc is mentioned where the elec- 
tion ou^rht to have been made, namely, <* at the Guildhall ofatid 
within the /aid borough ;" and it is alleged that it was then and 
there the defendant's duty to have attended and been prefcnt, 
and that he abfented himfclf therefrom. 

Burrough in fupport of the rule, ift, The corporation is al- 
leged to conCft of a bailiflFand twelve capital burgeflcs, which 
latter are to be aiding and affjfting to the bailiff. Therefore £ 377 3 
where the charter afterwards direfls the eleflion of the bailiff 
to be made by «' the faid capital burgcffcs and counfellors^'* that 
mud mean exclufive of the bailiff for the time being ; though if 
it were otherwife, his interference in the eleQion would only be 
w his charafter of capital burgefs, and not as bailiff, and fo not 
within the ftatute. ' The bbjeft of the ftatute was not to enforce 
the attendance of chief officers of corporations where it was not 
before required, and where it would be nugatory, but as the 
aa itfelf cxpreffes it, « to prevent the inconveniences arifing 
from want of fuch eleaions being made upon the days appoint- 
ed 5" which inconveniences arofc ." by the contrivance or dt- 
fault of the perfon ivho ougt^t to hold the court or preftde in the af- 
fembly where fuch eleaions were to be made:" for remedy 
whereof it enafls, « that if in any borough, &c. no eleftiott 
fhall be made of the chief officer upon the day appointed by 
charter or ufagc, or fuch eleflion being made (ball afterwards 
become void, whether fuch omiffion or avoidance (hall happen 
through the default of the ojficer who ought to hold the court oTtrt^ 
Jde. iSc. or by any accident, the corporation fliall not be dif. 
folvedw difabled.from ekaing fuch officer for the fuiure.- 
And then it goes on to provide that on a future day "/A^ «,^, 
hers or perfons having right to voU at or to do any other aB mceffar^ 
to iedone in order to fuch eUaion'' (hall forthwith proceed to tht 
cleaion. The whole purview of the aa flicws that the 6th 
claufe which puniQies the chief officer voIuntarUy abfenting 
iimfelf, or deGgncdIj hindering the dcaion on the charter or 

^ uiage 
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ufage dayi was only intended to apply to fuch chief officen 
whofe abfence or hindrance could fruflrate the ele£lion| to 
The Iviiio ^{jQin Qjjiy ^g mifchief to be remedied and the nature of the 

CoRRY. remedy could ^apply. And it was neceflary that the claufe ihould 
* [ 37^ ] ^ framed in the disjun£live, becaufe the mifchief might arife as 
well from the abfente of fuch an officer as from his mifcondu£i 
when prefent. Then the allegation that it was the defendant's 
duty as haitiffxo attend the ele£iion is ^ mere inference of law 
not warranted by the premifes. 2dly, As to the want of 
Yenue { this is not fuch a negative adi to which no certain place 
can b&affigned \ for the defendant's attendance, if neceflary, was 
a local duty, and his abfence from the proper place in order to 
bring him within the words of the a£i, muft have been v^lun* 
iary^ and is fo alleged to have been. The offence then was not 
only capable of having a venue afljgned, but could not properly 
be defcribed without one. Then it is not fufficient that a place 
be named in an indidment unlefs it be named by way of venue ; 
whereas the only mention of the borough of IveUbefter is either 
as an addition to the defendant or as defcrtptive of the place 
where the GuUihall wasi which in itfelf is no venue. 

Cur» adv» vuft. 

Lord Ellensorough C. J. delivered judgment. 

This is an indidment againft the defendant as baiiiflF of Ivd* 

thifiir^ charging him with having, in breach of his duty, unlavf- 

fuUj and viluniarily aijented himfelfhom an afiembly or meeting 

of the twelve capital burgefl*es of that borough, holden on Men* 

Jky next before the feaft of &U Micbael laft paft at the Guilds 

tall of and within that borough^ pnrfuant to the charter of 

Philip and Marj^ for the ele^ion of a bailiff on that day, 

mgmnjl thtform rftbejlatute^ L #. of the ii G. i • c» 4*/ 6. Upon 

a motion in arrcft of judgment two objefiions have been taken 

C 379 ] ^^ ^^ indi£lment ; ift, That it does not appear to have been 
the neceffary duty fftbt defendant (who is admitted to have been 
in virtue of his office of bailiff, chief officer of the borough), to 
have been prefent at the meeting of the capital burgejffes holden for 
iheeleBim of Ins fucceffor. 2d)y, That there is no venue laid in 
the indictment, from which a jury may come for the trial of the 
feveral fa£ls alleged in the indi£iment, and upon which iffue is 
joined upon the plea of not guilty. As to the firft of thefe ob« 
jeCiions \ it does not appear hy the charter, ftated to have been the 
duty of the defendant^ a% bailiffs to be prcfcnt at the clcdion of 

his 
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his Aicceflbr* It is an eledion which the charter only requires 1804* 
to be made by the capital burgejfesp who are twelve in number, p 

of the greater part of them, without making any mention what- JgainA ' 
ever of tbt bailiff with a reference to that cle£iioti. And though Coaa r. 
the bailiff when elcAed be directed to be fworn upon the Mon-' 
day following before his predectffhr^ ** if he fbould bt alive and 
prefent^* yet fo little is the prefence of the bailiff effentiatly ne- 
ccffary even on that occaCon, that the charter dire£ls that '^'if 
the bailiff the predeceffor^dvA/ he then dead or abfent^* the new 
bailiff (hould be fworn in «* before the chief burgejfes of the borough ■ 
for the time being or the major part of them.*' The prefence of 
the bailiff, asfuch, not being, (»8 it clearly is not] required by 
the letter of the charter, it remains to be confidered whether it 
be required either by the common law, or by the flat* of the 1 1 
G. 1. c. 4» That it is required by the general rule of the com- n Geo* x. 
mon law, independent of any charter of the particular boroughs ^-4* 
was contended on the part of the profecutor on the authority of 
die ^een againfl the Bailiffs of Ipftvich^ 2d Lord Raymond \^2^ I 
where it is hid down by the Courts ^< that as in all corporate 
^ aBs the a£k of the majority is the a£l of the wholej fo the [ 3S0 ] 
'< bailiffs being the head of the corporation^ nothing can be done 
'* tuithcut their prefence i and this is fo, though no fpeciai pro* 
** vifion be made for it by the charter :" But this niuft be an- . 
derftood of general corporate aQs required to be don^; by the 
whole body corporately affsrmbled, and which of courfe are not 
well done, if the chief officer, being an integral part of fuch 
body, be wanting. But this rule does not apply to cafes where 
a£l8 are required or authorized to be done, as here, by any one 
integral member or branch of the corporation, a£ling feparateljf 
and apart from the reft. Is it then (which is the only remaining 
qucftion upon this firft bead of objection) required by the ftat. 
I] 6. I. c» 4. ? jBy adverting to the preamble it appears that 
the mifchief meant to be obviated was the mifchicf arifing from the 
not doing a£ts required by charter or ufa;;- to b^ done at 
certain times in order to or for the completing of the eleifion of mayor ^ 
baUiffs, or other chief officers. And by the 6ih fedion ot the aik 
it is for tliat purpofe ena£led, ** that if any mayor, bailiff, or 
«• bailiffs, or other chief offi. tg or officers f my city, borou^'h^ 
«« or town corporate fhail voluntarily abfent hmfelf ot themfel *es 
•* fr^m^ or knowingly and defignedly prevetft or hinder the eUd7..n 
« of any other mayor^ bailiffs or other chief officer of the fam^ city, 

U a " borough^ 
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• 

*^ borough, or town corporate* upon the day or wtthln the 

« time appointed by charter or ancient ufage for fuch f le£iion/' 

the perfon fo offending is. upon convi£lioa» to fuffer fix months* 

imprifonment^ and to be difabled from holding any office belan|(ing 

to that corporation. The voluntaty ahfence from the eleBion of 

n chief officer ^ which is thus fsverely punifhed by Gx months' im- 

prifonment and the corporate incapacity above dated, mud, in 

fair conftruAion of the ftatute, be fuch an abfence whereby the 

mifchief complained of in the preamble, viz. << of preventing 

the completion of the eledion of a chief officer/' and for the 

remedy and prevention whereof the a£l is profefledly made, 

m^y poffibly be occafioned. It mud be abfence, at lead, where 

prefencc was antecedently a duty : But that cannot be predicated 

of the abfence on this occafion, with a reference to any of the 

duties of the iaiijffi^ as fuch^ which are either enjoined by this 

charter, or to be collcded from any principles of the common 

law* Unlefs, therefore, this 6ch Orflion can be conCdered as 

of itfelf creating a fubdantive neceflity in all cafes for the pre* 

fence of the chief officer of the corporation, as fucb% at the 

election of his fuccefibr, where his prefence was not required 

before the datute (which appears to us a propofition not capable 

of being maintained) ; the voluntary abfence charged in this in* 

diflment of a chief officer who had no occafion, asfucb^ to be 

prefent, and whofe abfence had no e(Fe£l whatfoever towards 

preventing or hindering the ele£tion of his fuccefibr, is not diat 

voluntary ahfinceolz chief officer which this z€t meant to remedy 

or prevent by the penal provifions of the 6th fe^ion. As the 

indidment appears to us therefore to be bad upon this fird 

ground of obje£lion, it renders it unneceflary to enter into the 

validity of the fecond obje£iion, on the ground of which the 

judgment is fo|)ght to be aircded. 

Judgment arreded. 
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The Kino againft The Inhabitants of Pocklechurch. i„"^,^Vi,^ 

'T^WO juftices removed Thomas Pritchard, his wife, and Where no- 






faid 



daughter, by name, from the parifli of Puckiechurch to the !"*"& '® 
parifii of Wefteringb^ both ia the county ot Gloucejier, The j^f hiring 
Seflions, on appeal, quaflied the order, fubjeA to the opinion of about time 
this Court on the following cafe. The pauper T. Rfitchard ^."^ » rcferva- 
beinjf fettled in Wejierleigb about ten years ago hirrd himfrlf to* ^^^n^^^^^^ 
ST. King of Puckiechurch for eight weeks ending '^iMidfummer^ it ]% a weekly 
at 5/. per week: at which time he hired himfelf agiin to the hiring only, 
fame mailer, at 4/. per week till the Michaelmas following. At. , "*^ ^/^ 
Michaelmas he erttered into a new agreement with his mafter to contra^ vas 
live, the mafter finding him boird and lodging, and paying him for thefer- 
2/. 6d. per week: but no time was fixed or talked of by the ^*"^'^/'^ 
mafter or fervafic for the duration of the contrail. When the ^^^ the latter 
fummer feafon arrived the pauper faid to his mafter, *' I mud finding him 
have more now I believe, mafter;". The matter faid. "How board and 
much more?" and his wages were increafcd. And fo as the J^y^" him 
ivinteror fummer fucceeded his wages were accordingly reduced 2/. 6//- per 
or increafcd. At the time when the alteration of wages took week, no fet- 
place there was no converfation as to leaving the fervice or dif- , gained 
folving the contrad. The alterations of wages took place at by fervice for 
the beginning of the week. He entered and left his fervice on more than a 
the fame day of the week, being Sunday. There was a general ^"^ under 
fettlement at the time he left the fervice with refpe£t to wages, trz6t. 
and fome difpute ; but he could not remember what it was. £ 383 1 
The pauper was more than once abfent from his matter's fer-. 
vice two or three days at a time to fee his friends with his maf- 
ter^s confent. He ferved in the whole five yearstnd a quarter* 
and recei^ved money on account of wages at dificrent, times^ 
fometimes a guinea, and fometimes more ; but there was no 
complete fettlement of wages till be and his matter parted. 
But at the time he was not paid fo much as he thought he was 
entitled to % but whether on account of abfc^ce or not he di4 
sot know. 

Abbott and Kall^ in fupport of the orders of feflions, relied on 
the laft agreement of the fervant t^live with bis mafter, without 
any limitation of time ; which the law therefore deemed to be 
^biriog for a jcai^ and which was not varied by the circum-* 

U 3 ftancc 
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iK04. fianc/e that the wages were to be paid weekly ; as in R. r. Setm 
- and Biir[a)t anil R, v. Hampnjlon (*). And they argued that 

The KiMG ti^jg ^^g different from the cafes of R. v. Bradnineh Ic). where 
The InhabiV ^"^ contrafi of hiring was by the week, and R. v. Clare (</), 
tants of where it was by the months and from R. v. Kevjton Toney{e)^ 
r»,?f ^o" *"^ ^* ^' -Hii/i^wry (/), where the hiring was atfo much a %ueei, 
which was confidcred as the fame thing \ and in ihe letter cafe» 
either party might part at a week^s notice. T))ar admitting the 
intention of the parties as to the generality or duration of the 
hiring to be ambigjuousi the fa£i of the pauper's having con- 
tinued in the fervice above a year was a circumftance which 
r 3^4 J might be taken toe^Lplain the original intent ; as in R, v. Long^ 
nvhatton(g)i where fervice for abov^ a year as a domeftic fcrvant, 
there being no evidence of the contraft, was deemed fufiicient 
to raife a prefumption of a general hiring. And here* the mafter 
agreed to find board and lodging for the^ pauper as a domeilic 
fervantp Then the mere alteration of wages in the middle of 
the year, the fervice continuing the fame, will not prevent the 
. gaining of a (ett)emeQt; iisiniS.v Alton (b). 

Cibhs and Taunton contra were ftopp^d by the Court. 
I^ord £LLBNB0R0U(rH C. J. If nothing be faid as to the 
term of the fervice but that the fervant (hall have weekly pay^ 
it mud prima facie be i)nder(lood that the parties intended a 
weekly hiring and feryice. But cifcumftapces may (hew a dif* 
ferent intent. Then are there fuch circumftances in this cfSt^ 
from which w/e can fairly colIe£t that the parties intended a 
hiring for a year ? In the ^rft inftance the hiring was for a 
fpccifi.c ttjffi pi eight weeks ; the fecood hiring was alfo for a 
definite time Ihort pf a year. No tiine was mentioned at the 
third hiring, but it was a hiring at weekly wages. Then it falls 
ivithin ^e ca(es of Pedham^ of Bradnineh, of Newton To/tej^ 
and others of the fame clafs $ where a hiring at weekly wages 
)ias been hoI<}en to be a weekly hiring. And if it wanted any 
ydditional pircumftance the conduft of the parties themfelves 
yfterward^ (hews that they fo conGdered it i for the fervant left 
^is }na(^er :^t the end of the week in the middle of a year. If 
fp pdefinite hiring wjcre ^ated on a record, ^nd nothing (hewn 

(^) Jfh. 819.. (e) a Term Rep, 453. (/) z Eafi^ 483. 

If) I feffnRep,j^. (*) f. ^4 Gfo. 3. a Ccij/l. 38a. 
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to control it, it will be deemed a hiring for a year t but that is 
in the abfence of any circumftance from whence a diflPerent in- — ,. — 
tent is to be colle£ied : and here weekly wages being refervcdf ajtmnh 
and nothing elfe added to (hew an intention to extend the con- fhe Inhabi* 
tra£k farther, it will induce the concluGon in law of a weekly t«o« ^^ 
hiring and fervice intended by the parties. There is a current ![«I[ch* 
of authorities to this point. 

Grosb J. A refervation of weekly wages will make a weekly 
hiting, if nothing appear to the contrary. And here the ctr* 
cumft mces do not furnilh any other inference. In the Erft and 
fecond hirings certain definite times were mentioned, where it 
was meanl to extend the central beyond a weekly hiring : but 
at the third hiring there was nothing faid, from whence the in- 
tended duration of it was to be colleded, but the referyation of 
weekly wages. It appears alfo that the wages Farted from time 
to time at the diflptrent feafons of the year. That cannot fur- 
niih the inference of an implied hiring for a year; for then the 
wages mud hav<f continued the fame as they were at firft fettled. 
The third liiring, therefore, was not a general hiring, but % 
hiring from week to week. 

Lawrence J. I thought the law had been perfeAly fettled 
fince the cafe of NiVfton Toney ; for the rule was there laid down^ 
that if there were any thing in the contra£l of hiring to IheW 
that It was intended to be for a year, the refervation of weeklf 
wages would not control it : but if the payment of weekljr 
wages were the only circumftance from which the duration of 
the contrad^ was to be collected, it mud be taken to be only a 
weekly hiring. Then what is this but a weekly hiring by that 
rule ? The point having been before precifely determined) this [ 386 3 
cafe ought not to have been brought up. 

Le Blamc J. Neither the firft nor the fecond hiring can be 
pretended to give a fettlemc nt. Then as to the third, it it 
clearly a' hiring for weekly wages, and there is nothing to denote , 
that it was for a year except that no time was mentioned, from 
whence it is contended that in contemplation of law it muft be 
t^ken to be a yearly hiring. But it has been holden that a re« 
fervation of weekly wages^ without more, is only a weekly 
hiring. But if there were any doubt of that, there is another 
circumftance confirmatory of that conftrudion ; for the fervant 
ta the: middle of the year required an advance of wagesi which 

U4 ^ 
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Teo4,. iii^ mafter acceded to vithout any queft.on; a circumftance 

' ^ . vhich was f^arccly probable to have happened if the parties had 

arainfi confidcred that they had contra£led for a year. Thefe circuiii« 

The >uhabi- ftanccs therefore rebut any implication of law, that this was a 

tanta of yearly hiring. 

Lord Ellenborough C. J. then added, that he hoped it 
would be underitoc'd in future, that where nothing was faid in 
the contra£l about time, but a rcfervation of weekly wagesj it 

yfZS GUily a weekly hiring. 

Order of Seffions qoafhed^ 



CHURCH. 



fTenJayf 

June i^th^ The King a^ainjl the SheriflF of Berks. 

Where 8 writ H'^HE flierifF was ruled on &att4rday the I2th of May laft, rwq 
of fi fa. ex- j^yg before the end of Eajier term, to return a writ ofjferi ' 

▼acation the f^^^i ^^' "° return was made till the firft day of this term; 
IherifFnecd on which day an attachment was obtained againft him for not 

"m.^ r^n*^ n ** returning It. Gibhs thereupon moved to fct afidc the attach- 

till the firft ^- j*...u 11- •.•!- 

^av of the TSitXiX.^ on the ground that the ruk having expired ^n tpe var4- 

cnfutng term, t'lony the iheriff had until the firft diy of this term to retvm it, 

*"i? j*'*/^^ jmd was not bound to make his return within the fix days gircn 

day to file it. ^*°* ^^ ^^ ^^"^^ Garroiu and T* Carr relied on the rule of 

• ^ 3B7 3 Courts Mich. 32 Geo. 3. {a\ \o (hew that the- fheriff ought to 

have returned the writ within the fix days ; which rule direds 

' that all writs (hall be returned by the (heriff on the day on 

which the rule for returning the fame expires- 

TLf Courts however, on infpection of the rule, were of opi- 
siion that it could only apply to writs returnable in term ; be- 
c^afe it fays, at the conclufion of it, that *^ in default thereof 
*^ the plaintiflT (hall be at liberty to move for an attachment on 
•' the next day^ which can only be moved in term time. 

The Ma(ter afterwards put into the hands of the Coi^rt an 
anonymous cafe in 3V. 30 Geo. 3. taken by the late Mafter Ben* 
iofgf which was read as follows : 
f^ Where a fule tp return a writ is ferved only thr^e days be^^ 

M ^ Term Rep^ \^^ 
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^< fore the end of a returxii the (heriffhas until the firftday of 1804. 

" the next term and all that day to file the return/' TnT""* 

Per Curiam^ Rule abfolutc for fctting aCde ^^^ 

the attachment {a). Thf Sheriff 

of 

{a) Upon inquiry it appears that many fuch writs are filed in vaca* Berks. 

tion with the Cuftos Brevium. But the (heriif of Zoa^m and Middle 
/tx in particular fclddm returns them until the firit day of the follow* 
jng term. 
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McCarthy, Corner, and Henderson, aMtn/l Abel. ^•^/» 

npHIS was an a£lion on a policy of infurance on fnlghi of Upon a hof- 
the (hip 'Thomas^, upon a voyage at and from Riga to tile embargo 
Chatham^ London^ Portfmmtb^ or PfjmoutA, At the trial tie- p^^^^i^^^^j^^ 
fore Lord ElUnborougb C. J. at the fittings at Guildhall after laft er, who had 
Trinity term a verdidl was found for the plaintiffs for 200/., h^^^^'f '"' 
fubje^ to the opinion of the Court on the following cafe. frJilht abau- 

On the 19th ot Novemter 1800 the defendant underwrote doned them 
the policy to the plaintiffs for 2oo/. at 10 guineas per cent, pre- ^^ therefpcc- 
inittm» and at the time of the lofs occafioned by the embargo in ^^ "odcr- 
tht declaration and after mentioned| the plaintiff's were in- which was 
tercfted in the freight of the fliip on the voyage beyond the accepted by 
amount infured. The plaintiffs, being owners of the Ihip Lum/ *k 
Tbomojf chartered her on the 9th of September 1800 to MbfTrs. embargo was 
Thorntons and SmalUy oi London ^ merchants, to proceed from taken off", and 
London to Riga^ there to load from the fadors of MefTrs. Thorn- ^^* fhipcoqi. 
ions and Smalley a cargo of mafts, &c. with which (he was to voyage and 
return to the river Thames^ Chatham^ Port/moutbp or Plymouth^ earned 
as might be ordered at Riga ; and freight was to be paid ac- freight : held 
cordingly, in certain proportions for the feveral articles named fu^^j ^o^d 
(xeftraints of princes and rulers during the faid voyage ez« not recover ^ 
c.epted}# Half of the freight was to be paid on delivery of the as for a total 
caigo^ and the remainder in three months following. Fifty-five v - ^ . 
running days were allowed for loading at Riga, and delivering freight 'hav-^ 
at her port of difchargc, and ten days on demurrage^ over and i^g bem in 

fa^ earned ; 
or fuppofing It to have been m any other fenfe loll to the afTured by the abandon* 
ment of the fhip to the underwriters thereon, it was fo loft, not by any peril Infured 
^gainft, but by the voluntary ad oC the aiTured in making fuch abandonment* 

above 
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1804. above the faid laying days* at 5/. per day. The TiomashWti in 
" ■ balUft ffom London in September i8oOs in purfuance * of the faid 

***<!P'**h "^ charter-party, and arrived at Riga in the OSiober foUowmg. Oa 
againB ^^' arrival there^ (he was fuppiied by Meflrs. CumnUng and G>^ 
Abil. to whom it was agreed that the captein (bould apply for the 
* [ 3^9 3 purpofe, with a cargo, the whole of which had been ,d€livered 
to the captain, and nearly the whole thereof had been adually 
taken on board, and the (hip ordered to Piymouibf when on the 
7th of November 1 800 an embarfjro was laid by the Ruffian go- 
vernment on all Britifb (hips then in the port of Riga. Under that 
embargo the Thomas was detained from the time juft mentioned 
until Mdj 1801 } during which period the maKer and crew 
were kept as prifoners in RuJJia. Upon laying the embargo the 
Ihip was taken po(rc(I]on of by^the Ruffian government, her fails 
were taken away, and the cargo re-laudcd. The plaintiffs, upon 
receiving intelligence thereof, on the ith of January 1 80 x, aban* 
domd their iMereft in the freight to the underwriters thereon, and 
demanried payment of a total lofs. And on the fame day (^ ) the 
plaintiff* abandoned the Jhip to the underwriters on Jbip. Upon 
the 30th of May 180 1 the Thomas was reftored by the Ruffian 
government, and the mafter and crew were releafed, and the 
cargo, which had been before (hipped and afterwards re-landed, 
was again put on boatd, and the (hip afterwards proceeded 
therewith for, Plymouibf where (he arrived in Atiguft following* 
The cargo was delivered to the agents of the freighters, and the 
freight earned by the (hip in the faid voyage amounted to 2242/. 
6s. lod. An indenture of thfee parts was'made on the a6th of 
r 290 1 February 1801 between the plaintifla of the firft part^ Thtmpfm 
atod' Anderfon of the fec6nd part, and the feveral underwriters of 
the third part ; which after reciting (iil'fubftanee) that Thnh^^ 
and Anderfin^ and the faid other perfons parties thereto of the 
third' part, had infared the (hip Thomas upon Ker faid voyage, at 
and from Riga to her port of dUbharge in England i that thtf 
fliip had been and then w^s detained under the faid embargo at 
Rigai and that the pl^Uliflft being fole owners of the Thomas 
kad given, according to the law and ufage of merchants, due no- 
tice of abaodonmfctt thartof, and bad called upon the fevers! 

{a} To a qneftioD hj the Court' in the courfe of the argument, ta 
which fet of underwriters the abandonment was firft made, it was sii* 
fwered that the abandonment was made to both at the iamc time. 

d uflder* 
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ainderwriters for the amount of their refpe^tive fubfcriptionsy 1804. 
iprhich they had rcfpcftivcly agreed to pay on having the (hip ' 
affigned to ThorHpfon and Anderfon^VL^on the trufts thereinafter ^*fr\Z^^ 
mentioned ; purported to be an aflignment or transfer by the *" ar^unfi 
plaintiffs of the (hip ThmaSf and all the intereft, propertyi Abel, 
claim^ and demand of the plaintiffs of, in, to, or out of the faid 
fhip and her appurtenances to Thompfon and Anderfm^ upon the 
trufts therein mentioned. The faid indenture was executed by 
the plaintiff M^Carihy^ (but not by the other plaintiffs,) by 
Thompfon and Andtrfon^ and by the feveral other perfons parties 
thereto of the third part. In July 1 801 R Corner^ one of the 
plaintiffs, as mafter of the (hip, dtew a bill at Riga for 718/. 
y. 6d, upon Mr. Halliday the agent of the underwriters on the 
fliip, for the purpofe of paying for mafts, fails, cables, repairs^ 
and other charges on the body of the (hip : this bill was duly 
paid Mr. Halliday in London^ And on the 30th of September 
1801 Ciiptain Corner^ as mafter of the (hip, received at P/|^- 
ffiouth of the agents of the freighters 500/., part of the freightt 
to enable him to pay feamen's wages and the charges of deliver- 
ing the cargo ; and the laft mentioned fum of money was duly 
applied to thofe putpofes. The underwriters upon the (hip [ og\ ^ 
claimed the freight, and the fum of 1742/. 6/. lod. the balance 
of fuch freight, after dedudling the 500/., has been paid by the ' 
freighters of the (hip to the agent for the underwriters, under an 
indemnity from them againft any claims which might be made 
thereto either by the plaintiffs or by the underwriters on the 
freight. The agent for the underwriters on (hip gave a receiptt 
dated the yth of December 1801, for the faid 1742/. 6s. lod. as 
for freight of the faid cargo. The queftion for the opinion of 
the Court was. Whether the plaintiffs were entitled to recover ? 
If they were^ ihe verdiA to ftand } otherwtCe a nonfuit to be 
entered. 

This cafe was (irft argued in Hilary term laft by Hullocl for 
^he plaintijSFs and Giles for the defendant, and again in this 
jterm by Park for the plaintiffs and Erjkine for the defendants 
The Court having diredied the fecond argument to be confined 
to the confideration of the effed of an abandonment of a (hip 
upon the right to the accruing freight, it is fufficient to ftate the 
fabftanee of the^ arguments on that point, which was recently 
vnder cop^deration in the cafe of Thompfon v. Rowcrtfft [a). 

iA 4 ^Ji^ 34* 

For 
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1804. For the plaintiff it was argued, that the law of England^ 

cognizing (hip and freight as two diftin^l objr^ls of iDfurance, 

AC\h^^ confcqucmly recognizes them as didiud fubjedls of abandon- 
azain/l mcnt; and U^erefore as a Gniple infurance oi Jbip^ without 
Abel» more, does not cover Jreigbt^ fo an abandonment of the former 
muflt be always underftood with an implied Tefervatt« n of the 
latter] otherwife the underwriter on (hip would gain that for 
which he had confeficdly paid no equivalent. The laws of 
[ 39"^ J France and fome other countries differ from our own in this re<* 
fpeCtf confidering freight as a mere acceflary of and infeparablf 
attached to the (hip. 2 Vatin. 58. P^hitr^ c. i-/ 2. par. 36. 
2 Emerigon^ 221 • The freight there being reckoned as part of 
the value of the (hip, the underwriter on (hip is in truth an un- 
derwriter on freight alfo. In this cafe, whether the adi of the 
Ruffian government amounted to an embargo or an hoftile fci« 
zure {a)y it was fufficient at the time to warrant the plaintiffs 10 
abandoning both (hip and freight to the refpe£live underwriters ; 
and if the a£tion had been brought for a total lofs immediately 
after fuch abandonment there could have been no defence to it» 
The circumftance then of the freight having been (ince earned 
and received cannbtj as between thefe parties, deftroy the right 
of adion which then accrued. At moft it is only fo much fal« 
?age for the benefit of the underwriters on freight which 
they are entitled to recover from the freighters. Infurance 
is always confidered as a contraQ of indemnity \h). The 
underwriter on (hip engages to indemnify the owner againA the 
lofs of the body of the (hip by certain perils, he taking the be« 
nefit of falvage of the materials remaining, if any. The vnHer- 
writer on freight engages to indemnify him from any lofs of 
the ezpe£ted profits of the (hip derived from the carriage of 
goods) &c. for the particular voyage, he alfo taking the benefit 
of falvage of freight, if aiiy be earned after an abandonment ; 
though from the nature of the contra£l falvage of this fort fel« 
dom accrues, where the (hip itfelf or the voyage is fo far endan« 
r ^Q2 X gcred as to warrant an abandonment. The abandonment rheii 
to cither underwriter can only be co-exten(ive with the intereft 
which he infured : and the infurer of (h<p, knowing that he did 
sot proteft the freight, mu(t be taken to have accepted the 

[a) In Beak v. Tiompfottt 4 Eafl^ 546 it was confidered in the na^ 
ture of an embargo, and not of a capture. 

^b) Gofs v.W'ubent 2 Burr. 6^i* ^ud Hamiiion. v. Meadc%% ib I2ie» 

abandon-* 
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abandonment with an implied referv'ation of the right of the 1804. 

owner to freight, if earned in the voyage infured. He takes — 

thr (hip fubjra to all the exifting contrafts which bound the ^*^o^hc"» 

owner in rcrpe6) of it at the time of the abandonment. And it aitanft 

was decided in BeaU v. Thompfon {a) that the hoftilr embargo in Abel. 

Rujfta did not put an end to the prior contrafls made for that ' 

voyage. Then the infurer cannot be in a better fituation after 

an abandonment than the infured from whom he derives title, 

who before he abandoned had contra£ted with the* underwriter 

on freight in a manner to fecure to him eventually the benefit of 

faivage by the marine law. [Le Blanc J. Is it then cont^-nded 

that the contra£^ of infurance runs with the (hip ? Lord Eilen^ 

borough C J. Was it ever heard of that a contra6> (hould run 

with a chattel ? Put the cafe of a man purchafing a waggon as 

it is going on the road laden with goods, he is not bound to car* 

ry the goods to their journey's end, though the carrier, the ven« 

dor, who contradied fo to do, will be liable on his Contract.] 

The obligation in this cafe arifes from the anomalous nature of 

the contrafi. and the permitting of two diftindl fubjedls of • 

Infurance in refped of the fame rubje£l-matjter, on which the 

» 

feveral rights of abandonment and faivage are confequential. 

The underwriter on (hip, if (landing at all in the (ituation of a 

purchafer, it at leaft a purchafer with notice; but in truth he 

only purchafes a right of faivage after an abandonment of thefub* 

jc£l-matter of his infurance ; as the underwriter on freight is 

the purchafer of a right of faivage of the freight abandoned to £ 394 ] 

him. The abandonment of the (liip only confers on the infurer 

of it a qualified ownerfhip during the voyage infured, an owner- 

ihip fub modo according to the marine law, which recognizes 

the feparate intcrefts of the owner in ihip and freight, and the 

confequent feparate interetls of the underwriters on each, in 

cafe of an abandonment. The cafes of Thompfon v. Rowcroft (^), 

and Lealbam v. Ttrry (r^ went upon the partii ular terms of the 

contrail of abandonment, and not 00 the general queftion. 

Fur the defendant it was infifted, that an abandonment to the 
underwriter on (hip V(*(l8 in him the complete property of it 
with all its confequences. The immediate fubje£l of the policy 
is the body or fubftance of the (hip which he infures againft 
a£lual lo(a or deterioration by certain perils ^ but the infurance 

(fl) 4 Eq/l, 546. (*) 4 Eap, 34, {c) 3 Bof. U Puil. 479. 

being * 



394 CASES m TRINITY TERM 

1804. being upon a certain voyage, and the indemnity hanpg been ex- 
- tended to another fort of lofs, namely of the voyage infured, b 

and^Othtta ^^'^^^ cafe, though the fubftance of the (hip be fafe, . Ae owner 
^akft ^'^ ^ figbt to abandon, it muft be followed op with ail its con* 
Abel. fequences, one of which is the benefit of falvage, by which all 
the intereft in and title to the (hip is from the moment of the 
abandonment accepted transferred to the underwriter, he paying 
' to the owner the full value at which the property was infured. 
The underwriter on (hip is not bound to take cognisance of any 
contra& for freight or for infurance of it, to which he is no 
|iarty. For it would be abfurd to fay that after he had purchafed 
the whole property a(&gned to him for its full value he could not 
do what he pleafed with bis own. If the owner ftood his own 
Z 395 1 inforer of the freight there could be no doubt but that a general 
-abandonment of the (hip, without fpecially referving the freight, 
would convey all his intereft to the underwriter ; and the latter 
would not be bound to accept a qualified abandonment* But 
even if fuch underwriter had notice of the exifting contrads of 
affreightment and infurance, it could not alter his (ituatton i for 
the right to accruing freight being in rcfpedl of the property in 
the (hip and the carriage of the goods to their ultimate place of 
deftination, it muft follow fuch property prior to and till the ar- 
rival of the goods. It is with good reafon therefore that the 
laws of Prance and other countries confider freight as fo infepa« 
rable in its very nature from the property in the (hip, that tbey 
do not admit them to be feparately iofured, and this cafe (hews 
the inconfiftency of the contrary pra£lice. But ftill no collate* 
ral contra^ of the owner with the iofurer on freight can abridge 
the right of property transferred to the underwriter on (hip by 
the abandonment of it to him : and the owner, who has by bis 
own z6t in making fuch abandonment divefted himfelf of the 
title to freight, and put it out of the power of the iofurer on 
freight to avail himfelf of the benefit of falvage referred to him 
in the event by his contract, can have no right to recover upon 
the freight policy under pretence of an abandonment, without 
benefit of falvage* From the moment of the abandonment ac« 
cepted by\he underwriter on (hip all the expences of repair and 
riik of the (hip are transferred to him, and therefore he muft in 
juftice be entitled to derive all the benefit of it j for the benefit 
of falvage would be merely nominal if, notwithftanding an aban- 

' , donment to him and his paying the full talue of the Ihip as for a 

toul 
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total lofsi he were fttU obliged to purfoe the voyage infured at i8o4« 

his own rilk and cxpence for the benefit of the • infured. The ""• 

benefit of falvage means every thing which remains of the (hip ^^^ Othci* 

at the time of the abandonment, without further claim of the agamfi • 

infured* It is fufficiently hard upon the underwriter on (hip to Abel. 

be compelled to pay the whole value of the infurance upon the L 39^ 4 

fuppoGrion of a total lofs of the voyage, when it turns out that . 

the voyage was not loft ; but it is quite inconfiftent with the 

abandonment, which is the voluntary choice of the affured to 

deny ,thfc eventual ufufru£l of the property fo abandoned* If 

after abandonment, as for the lofs of the voyage, the aflured may 

ftin retain the veflel for the performance of all the contrada 

which he had previoufly entered into in refpe^l of the (hip, this 

refervation might extend to feveral voyages ; and even the fame 

voyage may be protra£led for two or three years from length o£ 

way or cafiialties, as fometimes happens with Eq/f India (hip8» 

during which time the repairs of the (hip might equal htr fir(fc 

eoft: and thus the aflured, after receiving the full value of the 

fliip, and deriving intereft from the money, and getting rid of all 

further expence, would ftill be receiving the earnings of the 

fhip, in lieu of the underwriter who had paid the value of it 

and borne ail the expences. 

In reply it was obferved, that Tome of the charges of profecu- 
ting the voyage, fuch as failors' wages and proviGons, would be 
borne by the underwriters on freight, and not by thofe on the 
ihip, according to Robert/on v. Ewer (a), and other cafes there 
cited* And as to other charges it was for the underwriters on 
fiiip to confider whether it were worth their while unidcr all the 
circumftances to profecute the voyage infured after an aban*- [[ 29^ 3 

4onine;it. 

Cur, adv. vult* 

Lord Ellenboroxtgh C. J. now delivered judgment* The 
novelty of ihe quellion in this cafe, the Viilue of the property^ 
Rnd the extent to which feme of the principles laid down in the 
ar)2ument feemed to lead, made the Court defirous of every in- 
formation on the different points which might arife between the 
feveral parties interefted before we came to our dec fion \ and 
therefore we wifhed for the fecond argument on the effeflof an 
abandonment of the (hip on the accruing freight. If the quef* 
tion which arifcs upon this caie be ftripped of all extraneous cir* 

{a) X Term Rep. 127* 

cumftances ' 
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1804. ' cumftances and conGderations, it appears to us to refolfe itfclf 

— — into this finglc point j viz. Whether the freight have been in 

*^ndOthcw ^*^" cafe loll, or not? If the faft be merely looked at, freight 

agaiiifl '^^ ^^^ events which have happened has not been loft^ but has 

Ab£l. been fully and entirely earned and received by or on the behalf 

of the plaintiffs the aflured : and if fo, no lofs can be properly 

demandable againft the underwriters on freighti who merely in- 

(ure againft the lofs of that particular fubje£k by the aflured. 

But if it have or can be confidered as having been in any other 

manner or fenfe loft to the owners of the (hip, it has become fo 

loft to them, not by mrans of the perils infurcd againft, but by 

means of an abandonment of ihe (hip, which abandonnient was 

the aSf of tie ajfured themfilvesy with which therefore^ and the 

confecjuences thereof, the underwriters on freight have no con* 

cern. It appears to us therefore that quacunque via diati, that 

is, whether there has been no lofs at all of freight, or being fuch^ 

£ 398 1 it has been a lofs only occaGoned by the a£t of the. plaintiffs 

themfelves, that they are not entitled to recover; and that 

therefore a nonfuit muft in that cafe be entered. 

Judgment of nonfuit* 



7i«eiQth. Baring and Others againji Christie. 

The 25th ar- nPHIS was an a£lion of infurance on goods on board the (hip 
ticle of the Mount Vernon^ warranted an Amtrican (hip, upon a voyage 

^^^ hl'^ at and from Philadelphia to London^ with liberty to touch at one 
tw«en France P^^^ *^^ ^^ Channeh It was averred in the declaration, that 
and jfmerica^ Meflrs. Willings and Francis^ for whom the plaintifFs were 
which re- agents, were the pcrfons interefted in the goods infurcd, and 
vefl^ of^thc ^*^ ^^^ '^'P *"^ cargo were in the courfe of the voyage infured 
two allies, in taken as prize by perfons unknown* Ac the trial at Guildhall a 
cafe either is fp^cial verdid was found, ftating in fnbftance, that the defend- 
fumifhed ^^^ fubfcribed the policy in queftion, and that the parties named 

with a paflf- were interefted in the goods infured. That on the ad of June 
portexprelT- 

ing (ioter alia) the place of haUtatiou of the commander of the veflel, is not complied 
with by a paiTport granting leave «• to G. D, commander of the fhxp called the M. 
y. of ihe town of P., of the burthen of," &c. ; fuch dcfcription of place being ap- 
plieable only to the j2j^ as the hft antecedent, which is further defer ibcd by her 
burthen in a continuing fentence; and therefore the plaintiff was holden not entitled 
to recover upon a policy of infurance on fuch (hip warranted American^ which had 
been captured by the French and condemned as prize. 

1796 
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1 796 the faid ihtp failed with her cargo from Philadelphia in the - 1804* 
United States of America for Cowes, in the I/le ofJVight^ and for ' ' 

fttch other port or place after her arrival at Cowes as the plaintiffs d OthCTS 
fliould dire£l* That the fliip previous to her failing from Phila» againfi 
dilphia cleared out from thence for Hamburgh^ and at the time of Chkistiji^ 
her failing until and at the time of her capture had on board the 
following documents, i. a certificate of clearance, with a riiani* 
feft of her cargo annexed thereto, viz. <^ Port of Philadelphia. 
" Thcfc are to certify all whom it doth concern, that George G* 
<< Dominick^ mafter or commander of the (Kip called the Mount 
«* Vernon^ burthen 424 J^ tons, mounted with - guns, navi- 
<< gated with men. United States built, and bound for [ 399 3 

** Hamburgh^ hath here taken on board cargo, as per manifeft 
<< annexed, and hath here entered and cleared his faid vcflel 
« according to law* And thefe are further to certify, that it 
<< appears by the original regifter now produced to us th^t the 
c« abovementioned (hip was regiflered at Philadelphia the ad of 
^*^May 1796. Given under our hands and feals of oiSce at 
« the cuftom-houfe, this *30th of May^ John Graffs Deputy 
«• Collcaor, JV. Tilton, D. &c." That the faid manifeft of the 
cargo was, entitled, '< Manifrft of the cargo of the (hip Mount 
Vernon^ George G, Dominick m after, bound for Cowes and Ham* 
burgh in Europe*^* 2. The following fea-lctter or paffport, viz. 
(The fpecial verdi£l here fet fprth a fac fimile of the document 
in the form of a triplicate pafs, having three columns, the fird in 
the Frenchf tthe fccond in the Englijhp 2nd the third in the Dutch 
language. What follows is atranflation of the French^ which 
was the only part relied on in the argument as moil favourable 
^ the conftrudtion contend;;d for on the part of the plaintiff!^.) 

(French Pass.) 
{Tranjlatedfrom the French.) 

•« George Washington, Prcfitlent of the United States of 

America. 

<< To all who (hall fee thefe pre fents. Be it known, that 

leave and permiflion has been granted to George G. Dominick, 

mafter or commander of thejhip called the Mount Vernon, of the 

town of Philadelphia (a), of the burthen of ^%^ W tons^ or there* r ^oo 1 

(fl) In the American and Dutch columns it was thus expreflTed : 
¥ leave and permiflion arc hereby given to George Dominici, mafter qr 
commaader of the fhip called the Mount Vernon, of the burthen of 
424I7 tons or thereabout?, lying at preftnt in the pori of Philadelphia 9 ' 
bound for Hamburgh J* 
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1 804. mhutSf being at prefent in the port of Philadelpbia and bound for 
-. Hamiurgh, loaded with fundries, per manifeft : that after thi| 

aud Others ^'P ^^ ^^^ vifited and before his departure he (hall make oath 
ogainft before the officers authorized for this purpofe, that the faid (hip 

C» RisriB. belongs to one or more citizen or citizens of the United States of 
Amirica^ the z6t whereof (hall be placed at the foot of thefe 
prefents* And in like luanncr that he will keep and caufe 
to be kept By his crew the maiitioie ordinances and regulations! 
and enter a lift (igned and confirmed by witnefles» containing 
the names and furnames, the place of birth, and refidencci 
of the perfons compofing the crew of his (hip, and of all thof<; 
who (hall embark therein, whom he (hall not receive on board 
without the knowledge and permiflion of the o(Ecers thereto 
authorizing. And in every port or harbour where he (hall en« 
ter with his (hip he (hall (how the prefent permi(&on to the offi- 
cers authorized thereto, and (hall make a faithful report to them 
of what has pafled during his Toyage, and he (hall carry the co- 
lours, arms, and enfigns of the United States during his fAd 
Voyage. In teftimony whereof we have (igned thefe prefentSi 
tod haive caufed the fea) of the United States to be thereto af* 
J fixed, and to be counterGgncd by A, E. deputy coUeAor at Pbu 

ladelpbiot the 30th of May 1796." 

The fpecial verdid then fet forth cerfain fads relative to the 
Owner(hip of the Mount Vernon^ and her regifter and certificate 
of regiftry, and other docoments, the regularity of which as 
applied to the voyage infured were queftioned in the argument. 
But it is unnecefiary to date thefe and other fa£ls, upon which 
no opinion was given by the Court. It is fufficient, in order to 
£ 40X 3 ' riife the only point upon which the judgment ultimatclv turnedt 
to ftate the finding of the jury, that the documents ftated were 
the clearance, regifter, certificate of rcgiftry, manifeft, zndpdf- 
fort relating to and on board of the faid (hip for the voyage on 
which (he failed from Philadelphia on the 2d of ^ June 1796. 
That before the making of the policy the plaintiffs had deter- 
mined that the (hip after touching at Ccwes (hould proceed from 
thence to London^ and there fini(h her voyage, which was not 
known to the mafter at the time (he failed from Philadelphia i 
who then intended after touching at C§wis to proceed to Ham* 
*$urgh and there finiCb the voyage. That the (hip was buitt 
#i^in the United States^f America in the beginning of the year 
1796 ; and when Ihe failed from Philadelphia^ ontilj and at the 

time 
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time of the capture after mentioned, was the fole property of 
one Duneanfin^ who was born a Briti/b fubje£l, but was domi- 
ciledy and reCded and carried on trade in the United States of Baring 
America from Auguji 1794 till after the i ith of Augujl 1796 ; *"^ ^^!jf^'^* 
but was not entitled by the laws of the United States to be na. Ch ristis. 
turalized and become a citizen of the United States at the time 
the infurance in queftion was effe£ted, nor when the (hip failed 
on the voyage infured, or was captured, nor until the nth of 
Offoier 1796, on which la(t-;nentiened day he was naturalized 
and became a citizen of the United States. That on the 9th of 
Jun€.i'jg6 the (hip, while proceeding on her voyage from Phila'- 
ielphia to 'Covffif was with her cargo captured as prize by a 
French cruizer, and was afterwards taken into the port of St. 
jQhn in the Spamjh ifland of Porto Rico; and while (he remained 
there fhe and her cargo were preceeded agaioft by the captors in 
the French provifional tribunal of prizrs in S/. Domingo, The 
fpecial verdi& then fet out the fentence of condemnation of [ 402 ] 
that court (upon which alfo much argument turned); and then 
fee forth the 12th, 23d, 25th; and 27th articles of the treaty of 
1778 between America and France; by the 25ih article of which 
*' it is agreed {a) that in cafe either of the parties thereto (bould 
'* be engaged in war, the (hips and vcflels belonging to the fub* 
^' je£ls or people of the other ally muft be furniihed with feji* 
** letters or paflports, exprefling the name, property, and bulk 
** of the (hip, as alfo the nan^ and place of habitation of the 
^* mafier or commander of the faiafbip^ that it may appear there- 
^^ by that the (hip really and truly belongs to the fubjefls of 
<* one of the parties; which paflport (hail be made out arid 
*< granted accordin to the form annexed to this treaty," &c. 
The fpecial verdiA concluded by fetting forth two a£)8 of the 
United States, one impofing a duty on the tonnage of (hips, and 
another regulating the regiftering of (hips ; the obje£l of which 
was to difcriminate (hips of the United States and owned by 
American citizens from thofe of foreign couQtries or owned by 
foreigners. The application of thefe ads, which ^Ifo furni(he4 
mnch matter for argument^ beoame i|n the event unneceflary to 
be coafideredt 

{a) This 16 taken from the American copy, which » fo far ss refpefts 
.the point in judgment, correfponded with the French copy. In other 
|xfpe6b there were variations, which fumiflied ground of argument on 
fti^^T parts of the cafe not material to be (Uted. 

7iz Th« 
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l8o4« The cafe was argued at great length and with much ability,' 

. upon a variety of grounds, by Putter for the plaintiffs in error in 

•Smothers ^^^''^ ^""™ '**• *""* '**y ^- ^^'''' *^°^ '^'^ defendant in Eafler 

aiainfl term following : But as judgment was ultimately given upon an 

Ch%>stie. objeftion to the want of a •dtfcripticn in the paffport of the 

. L 403 ] place of habitation of the maftcr of the (hip, which rendered it 

unneceiTary for the Court to gi?e any opinion upon the other 

points made at the bar, it is needle fs to detail the arguments. 

After time taken to advife upon the cafe the judgment of the 

Court was now delivered by 

Lord Ell EN BOROUGH C, J. This cafe comes before the Court 
on a writ of error from the Court of Common Pleas, upon a 
fpecial verdi£i found upon the trial of the caufe before Lord 
Atvantiy^ to whofe direAions en that trial a bill of exceptions 
was tendered. And on the argument here feveral conGderable 
queftions have been raifed^ and difcufied with great learning 
and ability on the one fide and on the other : and if it were ne- 
ceffary for us to determine the feveral points which have been 
raifed, as to whether the (hip did or did not fail on the voyage 
infured j whether the (hip were or wore not an Amirican (bip, 
by reafon of the tonnage ^€t of the United States of that coun* 
try ; whether the pa(rport, fuppofing its form unobjedionable, 
were a fufEcient document, owing to fome vice in the mode of 
obtaining it; whether the evidence given of the (hip*s condem* 
nation were properly received ; and whether fuch fentence, if 
properly received, be con clu five againft the (hip being Ameri" 
can ; it would be proper to (late the record more at length than 
can be now required; as we think the obje£lion which has 
been made to the form of itie paffport is an anfwer to the claim 
of the plaintiffs in error. It will therefore be fufficient very 
fliortly to ftate fo much of the fpecial verdi^ as applies to chat 
point only. 

This a£lion is on a policy of infuraoce, dated the 1 8th of 
[ 4^4 3 J^^^ '79^» ^" goods on board a (hip called the Atount Vtrmn^ 
an American (hip, at and from Philadelpliia to Landon, with liberty 
to touch at one port in the Channel. ' And the fpecial verdi£t, 
after finding the making the policy, the fubfcription of the plain- 
tiffs in error, the intereft as averred, the failing of the (bip, and 
other matters not material to the ground of our decifion, finds 
that by the 2Sth article of the treaty between France and America^ 
which treaty was dated the 6th of Fibruarj 1 7 7 8| it wai provided, 

• *" «* that 
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^ that in cafe either of the parties (hould be engaged in war^ i8o4< 
*< the fiiips and vefieis belonging to the people of the other 
•* ally muft be furniftied with fea-letters or paffports exprelGng 
••* the name, property, arid bulk of the (hip, as alfo the name 

•• AND PLACE OF HAfilTATiON Ofr THE MASTER OR COM- 

*' MANDER of the faid (hip, that it may appear thereby that the 
*' (hip really and truly belongs to the fubjcfls of one of the 
' '' parties ; which pafs (hall be m^de out and granted according . 
•* to the form annexed to the treatyJ*' And the fpccial verdi£l 
further (inds the form of the pajfport^ which the (hip had on 
board at the time of the capture, which was in the French, 
Engltfh^ and Dutch languages, in which there is no mention 
made of the place of habitation of the ma(lcr,^unlef8 it be in 
that part of the pafs, which was in French^ and ran in this form: 
** To all who (hall fee thefe prefents, be it known, that leave 
** and pcrmifEon has been granted to George G. Dominici, 
** maftcr or commander of xhtfhip called the Mount Vernon^ gf 
** the town £/■ Philadelphia, of the ifurthen of ^^24^ tonsot therc- 
** abouts, being at prefent in the port of PAiW^/^Aw, and bound 
" for Hamburgh^ loaded with fundries," &c. &c. not ncccffary 
to ftate. Now as the defcription of the (hip in the faid policy 
clearly contains a warranty that (lie was an AmericanMp^ which 
induces a neceJTity of her being documented, as jfmerican (hips [ 405 ] 
are required to be by the treaties fubfifting between that State * 
and France; and as the fpccial verdift has not found what the 
form of the paffport was which was annexed to the treaty, we were 
de(irous, if it could have been afcertained, to have had it made 
a part of the fpe cial verdi£k ; as by that we might have been 
enabled to have decided more fatisfadorily to the perfons inte- 
retted in this infurance as to the form of the paffport than we can 
as the cafe now (lands : and if we had thought it fufficient> 
then upon the other points which have been made in argument. 
But as this matter has not been added, we need only fay, whe- 
ther the pafport found on board the (hip be or be not conform- 
able to the requifites prefcribed by the asth article of the treaty; 
that is, whether the town g/" Philadelphia can by any fair cen- 
ftmaion be referted to Donunick, the mafler of the fbip^ or 
whether it do not according to the rules of found conftruftioa 
Telate, not to htm, but to thfbip : and, if it do, the confequence 
is that the (hip had not fuch a pafj^rt as is required by this 
article of the treaty. And giving every weight to the arguments 

X 3 ttfed 
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1804. uf<cd in fupport of the paHport, #e do not thinic that we caOf 

Without doing great Tiolence to the plain and obviotts import of 

aad'^Othm *** '*"8«agc, fo conftrne it, and fay that the paflport is that 

i^amji which the treaty requires. The rule of law as well as of gram- 

Cbeistib. xtiZT is that *< ad proiimum antecedentem Jlat relatn^ nifiimpem 

diatur fententia /'* for which, if authorities were wantibg, 

yenkins Centuries^ 1 80, Dyer^ 46:^. and 5 C0. 68. Lord Cbey^ 

nefs cafe, may be referred to. In this paflport *< tbejbip calUd 

tie Mount Vernon'* is unqueftionably the laft antecedent} and 

though h has been faid that the p$rt^ and not tbt town, of PUbn 

iilphia is the proper defcription ol^Jbip^ yet as a port may be 

£ 406 3 within a tvwn^ there is no ioconfiftency in defcribtog a (hip as 

6f the town within which the port lies ; there is nothing in the 

natter which neceflarily prevents its reference to the Jlnp^ and 

iipplies it to the hmfier^ But the proper reference does not in 

this cafe depend merely on this rule \ for the words " rftbe 

hiftbinef^i/^ )fi99ir,'* which is a continuance of the fame fentence, 

and is a further defcription of the fame thing, can refer only 

to tht fiip : aftd of this opinion Lord Ahanlej appears clearly 

to ha?e been in the cafe of Baring r. Claggett, 3 Bo/. &* PuU. 

^12. J only that it was uHneceSary in that cafe to decide npon 

fhe groond of this conftru£kion of the paflport, inafmuch tis that. 

cafe ftated that the fbip had on board tliis paflport, •* to* 

^etier niAth fhe nfiial documents taken out hj American veffeUi* 

\tkAtt ihe terms of which general admiffion Lord Ahuatdif 

l^ioiight the Court at liberty to prefurae that (he bad on bowd 

%fia liHer eilpreffing the name and p/ace of abode of the nufier^ 

tonfof mab)y to the treaty. In deciding merely on this point, 

HA tfBtktx qoeftidna between the parties remain open for future 

decifibtf, \i live plaintiffs in error, in an a£lbn to be brought 

igaifift any other underlvriter, (hall be able to (hew that the 

]^afl^ft ufed in this cafe is that which American (hips ou^t to 

be (irofided wi<h ; either by giving evidence that it is accordii^ 

<d die form anriexcd to the treaty, or that ^hich has been adopted 

by fistne fnbfcquent treaty. As the cafe now ftands, our opi* 

ttleii \t% diat the jidgmeot of the Court of Common Pleas gsvcsi 

for' Ac defcftdant muft be affirmed. 

Judgment affirasedl. 
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BLoxAMKnt^and Others, Affignees of Ward, a Bank- Tyefday, 

rupt, ^^^/;j/? Hubbard. ' June 29th. 

IN trover, brought to recover two-third parts (a) of the (hip i. An order 
Fijbburn, tried fe«forc Lord EUtnborough C. J. at the fittings of the Lord 
jifter Hilary term 1804, zt Guildhall, a verdia was found for njjj5"^,fnde*r 
the plaintiffs for I326/. 6s. 8rf. fubjcd to the opinion of this theftat.5(7. 
Court upon the following cs^fc ; - ^- ^ 3o- "PO" 

Thomas Ward the bankrupt, being the original and fole re^i- c^jjtors.''for 
ftered owner of the (hip Fijbburn belonging to the port of New- removing one 
cqfile upon Tyne, cleared the faid (hip outwards for the Baltic in of fcverad af. 
^pril 1800, where (he was detained for a confidcrablc time bj ^f^^pf,* 
the embargo of the Emperor of RuJ/ia. On thcpth of Novem'- eOatcnotfoI- 
ber 1 80 1 fTard by regular bill of fale aflSgned the whole (hip lowed'upbj 
Fi/hburn, then at fea, in confidcration of 4000/. to the defendant, wy re-affign- 
who then refidcd in London. The grand bill of fale of the whole ^^,^^ ^^ ^.^'i^ 

(hip was alfo delivered to the defendant. On the ad c}f December affigncctothe 

remaining af- 
fignees, nor by any new afiignmcnt of the coromii&oners under the IiP'^d ChanceUor't 
farther order, does not operate to dived the le^al cilate out of fuch removed aflignee: 
and confcquently he ought to join in an aftioo of trover brought by the affignees 
for a (hip belonging to the bankrupt's eftate. 

2. But if he be not joined, advantage can only be taken by plea .in abatemeat t^ 
the whole action ; though the other affignees who fue can only recover their pro* 

portional parts. 

3. A fale of a (hip (which was afterwards loft at fca) made by the defendant, who 
claimed under a defeftive conveyance from a trader before his ban|{:n]ptcy. Is a fuf- 
ficient converfion to enable the affignees of the bankrupt to naintsia trover^ without 
(hewing a demand and refufal. 

4 The (hip rcgiftcr afts do not apply to a transfer of property by operation of 
law, fuch as ft-om the commi(fioners to the aflSgnees of a bankrupt. 

5. Under the (hip rcgiftcr ads 7 (tf 8 ^. 3. tf. aa. /. ai., find 26 G. 3. r. 60/ 

/- ?f 4> 5" >6-f *"*^ 34^- 3' *■• .'^^•/ '5» *^» ^"^ ^^"^^^ *® vmHiu title to a (hip fold 
at fea; whether in whole or in part, fuch fale muft be acknowledged by indonement 
of the certificate of regiftry in the manner therein dcfcribed, and a copy of fuch in» 
dorfement be delivered by the vendee to the perfons authotiaurd tp make regiftry, 
(which officers are -direBed to make an entry thereof to be indorfed on the oath or 
affidavit upon which the onginal certificate of regiftry was obtained, and to make 
a memorandum in the book of regifters, and to give notice thereof to the commiffionert 
of the cuftoms,) and it is not fufficient for the vendee to regifter fuch (hip de novo 
in another port where he refided, thouffh he removed the (hip Uuthcr, and (he ncTcr 
returned to her original |K>rt ajter the (ale. 

(0) One third part was recovered by Heath, in a former a^on of 
Heathy. HwbbarJ^j^Eafifl 10. 
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1804. 180 1 JFard committti an z€t of bankruptcy, upon which t 

commiflion afterwards iffiied againft him, and lie was duly de- 

and ()thcrt ^^^^^ • bankrupt. On the ad of January 1802 the defendant 

againft regiftcred the faid * (hip de novo in the port j/'Londoni and the 

Hubbard, original certificate granted to Ward^ which purported on the 

• [ 408 ] fi^pe ^f jj tQ 1^ Qf ^1,^ (jjjp pyhiurn belonging to the port of 

Newcaftle-upon'Tyne^ was delivered up and cancelled. On .the 
19th of February 1802 the defendant fold the whole of the faid 
Aip by public au£lion to Brown and others for 3630/., (the net 
proceeds being 3489/. 10/. 3 J.), and by bill of fale of the 5th of 
jlpril i%02 afligned her to them, who afterwards fent her to fea, 
^here (he was loft on the 20th of February 1 803* The Fi/bburn 
never returned to the port of Newcaftle-upon^Tyne fince (he cleared 
outwards from that port for the Baltic in April 1800; but the 
* embargo being taken oflF (he arrived at Plymouth : but before the 
execution of the bill of fale by ' Ward to the defendant (he failed 
again, and was abfent at the time of the execution thereof. She 
afterwards returned to the port of London^ and immediately there* 
upon the defendant obtained a new regifter. No transfer of pro- 
perty in the fame (hip, or any part thereof, appears in any docu* 
ment of the Cuftom«houfe of Newcaftle^upon^Tyne either to the 
plaintiffs or to the defendant ; and no indorfement of transfer 
was ever made to the plaintiffs on the certificate of the (hip's 
tej^iftry j nor have the plaintifis taken out a new regifter ; and 
no demand was proved on the trial to have been made of the 
ihip upon the defendants. The plaintiffs, together with one 
John Glen Joinfion^ (who did not join in the prefent a£lion,} 
were appointed aflSgnees of the eft ate and effeds of Ward 
under the above-mentioned commiflion, by an aflSgnment dated 
the 13th -of jtpril 1802. On the a 2d of January 1803 the 
Lord Chancellor by his 'order removed J.G. Johnjloh from beiog 
an a(&gnee ; which order reciting that a petition had been pre* 
fented to the Lord Chancellor by the plaintiffs, being three of 
r 400 1 the creditors, arid three of the aflignecs, ftating that the faid J. 
G^Jobnfton on the 7th of December 1801, being prior to the 
date of the faid commiflion, received from the bankrupt, whilft 
Ke was a pr ifoner for debt in the King's Bench prifon, and after 
he had committed one or more z€t or a£is of bankruptcy, certain 
bills of exchange, which bills J. G. Johnjion^ contrary to his 
tndertakiog to that effeft, bad refufed to deliver up for the be* 
ncfit of the eftate of Ward^ and that J^ G. Johnson had departed 

theie 
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thcfc kingdoms and was gone to Peter/burgh \n Ru(fta : and 1804. 
praying (inter alia) that J. G. Johnfion might be difchargcd , - 

from being one of the aflignees of Ward*^ eftate, concluded as Bloxam . 
follows : " Now upon hearing the faid petition read and what ^^^ P^jj^** 
«« was alleged by the counfel for the petitioners, I do order that jJubbai 
*« the faid J. G. Johnjlon be forthwith remove<J from being 
" affignec of the faid bankrupt's eftate and effefts; and let him 
•* and his partners be reftraincd from receiving any dividend 
** upon their debt proved under the commiflion againft the faid 
*« Thomas Wartf until my further order. Eldon C." No re- 
affignmenty releafci or other inftrument hath been executed by 
7. G. John/ion to the plaintiiTs, nbr any new affignment by the 
commiffioners in confequf nee of the. faid order. The queftion 
for the opinion of the Coure was, Whether the plaintiiB were 
entitled to r<fcover in this aftion ? If the .Court (hould be of ' 
opinion that they were fo entitled, then the verdi£t to ftind, and 
judgment to be entered as the Court Ihould dired : other wife a 
nonfuit to be entered. 

Hall for the plaintiffs, after obferving chat this was the cafe 
of a trader, who having before his bankruptcy difpofed of a 
(hip at fea to the defendant had negle£led to perform the requi- 
(ite a£l8 for conveying the property to him according to the [410] 
provifions of the regifter ads, for want of which it became 
veiled in the aflignees of the bankrupt, (bated three objeftions 
which he expefled to be made to the recovery of fuch affignees* 
I ft, That y. G. Johnfiofiy one of the original aiTignees of the 
bankrupt's eftates, ought to have been joined in the a3ion, the 
legal eftate ftill remaining in him until a new aflig^iment from 
the old to the new aflignees, notwithftanding the Lord Chan* 
cellor's order to remove him. But the effc£t of that order was 
to diveft the legal eftate out of Johnjlon^ and veft it in > 
the three other aflignees, the • plaintiffs. The bankrupt 
laws enable the commiflioners to convey the bankrupt's pro- 
perty to aflignees, who are joint truftees for the ciedi* 
tors. On the death of one of the aflignees it furvives to the 
others, and the order in queftion has caufed the legal death of 
JobnJlo(i. The Lord Chancellor has a general and entire jurif. 
diction over thefe matters. The flat. 5 G. 2. c. 30./ 30. only 
diireAs that in cafe of the removal of any aflignee and the ap- 
pointment of another by the creditors, the old aflignee (hall 
aflign over to the new aflignee : but that does not appear to be 
peceflarj where ao oew aflignee is appointed. And A 3 1. direfts 

that 
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1 804. that Mrheie it (hall be found neceflSirj to vacate the firft altigCH 

Bloxam ^^^^ ^"' ^^ "^^'^^ ^ '^'^^ ^^' *' ^'^^ ^'^ ChaoceUor, upos 
aad Others l^^^^tion of any cfeditorSf may make fuch order therein as be 
agmt^^ (hall think juft and reafdnable/* << And tu caCe a new aiBgiv- 
HuaiAan. ment (hall be ordered to be made aa aforcfaid, fuch debts,^ ct 
fe&8, and eftate of fuch baoktupt fluU be thereby effedi^Uy 
.and legally vefted in fuch new .alligoees." It is not neceflarily 
required to make fuch order for a new aJSgnment (a). And 
C41X ] indeed where the depoied a(figoee is abroad the I^ord ChanccU 
lor*s order on lum to a(Bgn would be nugatory ; aod if the ro- 
maining a(&gnee8 could not i|iakc title without him« the bank- 
rupt laws could not be carri«;d into execution. In the cafe Ete 
forte BaMridge (^), on the death of (he lad fimriTiog afligJBCC, 
leaving an infant heir at law; the Lord Chancellor made an4>r- 
der on the commiflioners to execute a new ail^nmcnt to two 
new aiEgnees chofen. The joining in the a^ion the depofisil 
affignee would be to annul in cff<ft the J^iord Chancellor's or- 
der, which not only difcharges him, but rtftrains him from i^« 
ceiving any part of the baukrupt'aoftate. But if he were jmned 
he would be empowered to receive what was recovered i|i the 
a£lion. The Iiord Chancellor has a Cmilar power in other cafca ^ 
as by ft at. 36 Gm. 3. c. 90./ i. where any truftees in whofe 
names ftock ftands are abfent out of the jurifdi^on, mr aoC 
amenaUe to procefs, or become bankrupt, &c« he may ordfr 
the remaining truftees to convey, and in other cafea may by his 
order diveft the legal eftate out of fome, and vcft it in othccs. 
l^Le Blanc J. There is an cxpreCi authority given by the %& in 
that cafe to accompli(h the objed*] At any rate thia obje£Uoo, 
if valid, would only go to one-fourth of the property, and^tbe 
plaintiffs, the three other affignees, would be entitled to reoQvev 
the other three-fourths, there being no .plea in abatement, and 
this being an aftion of tort i according to Addifin v. Ovennd {f)% 

{a) A precedent was referred to in Cp, Bank. L. 2 vol. 108. intiiled 

** Affigntnent by one affignee to htmfelf and a new affignee ; the for* 

<< mer affignee having abfconded and become bankrupt.'' But upon 

infpeftion it appears that the commifioners were parties to the new 

. afi^ment. ' 

{h) 6 Vef. 451. 

(c) 6 Term Rep. 7d6. and vide Seott v. Goodwrn, i Bof. & PwB. 73 
and 75. ; where the dillinfiion between aAions of oontraA and toit in 
this refpeA is ihcam. 

and 
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m4 SeJgewortb ▼. Overend {a), sdly. The want of a con verfion is 1 804. 
obje£led ; but a flieht ad will amount to it where a defendant hat ""*""* 
no title. The ufe or mifufe of a thing is a conrerfion* A fale by a , Other* 
IberiiF under an execution of the goods of a bankruptj hiade after agmnft 
a commiflion of bankrupt iffoed, is in law a converfion (i). sdly, Hubbard. 
If it be objeded, that the pUintiiB as aflignees ought to have 
derived title to themfelves, by (hawing a transfer to them in the • 
mode prefcribed by the regifter a£ls 7 & 8 ^. 3. c* ai., a6 G* 3. 
€• 6o.y and 34 G. 3. c. 68., ic it fuiBcient to anfwer that the 
propcrri.y is vefted in them by operation of law, and that the re- 
gifter z6t^ do not contemplate fuch a cafe, but only where pro- 
perty is transferred by the ad of the party. Then fuppofing 
the plaintiffi entitled upon the ftrength of their own title to re* 
cover the whote or at leaft three-fourthsi it will be infiftedy . 
4thly, that the defendant has a good title. But that is diredly 
contrary to the determination of the fame fa£ts in Heath v* 
Hubbard (r ), where the Court held that what was done by the 
prefent defendant, the getting the (hip regiftered de novo in the 
port of London^ per faltum, the fale being of the (hip at fea then 
'belonging to another port, without firft delivering a copy of the 
bill of fale to the officer of xhe port to which the (hip then be- 
longed, for the purpofe of his indorGng an entry of fuch transfer 
^n the affidavit on which the original certificate of regiftry was 
•obtained, and making a memorandum thereof in the book of 
"^gififyt ^<)d giving notice of the fame to the commifiioners ia 
Lmdon^ as required by ftat. 34 G. 3. r. 63./. x6. was not fuffi* 
cient to make a title to the (hip. But fuppofing that conftrnc« . 
tton of the ard may be impeached, yet before that queflion can . 
^be nifed the authority of Mofs and Others^ Affignets cf Kiri'^ [4^31 
ffairidkf v« Charnock (i/), muft begotten rid of; for heire the re« 
-giftry de novo in the port of London^ whether fufficient or not 
in itfelf to complete the title under the bill of fale, was not 
'done till after the a£l of bankruptcy, when the tide of the af« 
'£gtteet had intervened, aq4 prevented its operation, by veiling 
'the property in them. '^ Under thefe circumftaaces it was 
'holden in tbat cafe that the affignees of the bankrupt n^ight 
-recover the poflVlDon of the ihip in trover from the vendee, 
diongh he had, fubfequent to the bankruptcy, complied with all 
Ae requlfitcs of the regifter ads. 

(a) 7 Term Hfp. 379. (b) Co9fer v. Cbiti^, 1 Bvrr. ao» 
(r) 4 Eq/l, 1 10. (d) 2 Eqfif 399. 

I Scott 
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1 804* Scoii cootra. ift, The mere order of the Lord Chancellor t6 

- an ai&gnee to sflign away the bankrupt's eftate cannot, wichont 
d CHhcrs ^° aAusiI re-affignment, operate to dived the property out of 
agaittfl fuch afllgnee. The Lord Chancellor has no other power over a 
HuBfiARD. bankrupt's eftate than what is given to him byftatate. The ftat- 
5 Geo. 2. c, 30. yi 26. firft empowers the commifjioners to 
transfer the property from the bankrupt to his affignecs. By 
/I 30. any aflignee removed or difplaced by the creditors is re* 
quired to aflign the eftate and efFe£ls to any other aflignee cho* 
fen by them, under a penalty in cafe of refufal or negle£^. 
Then as it may ibmettmcs be neceflf^iry to vacate the old and 
make a new aflignment, the Lord Chancellor has, hjf. 31M s 
difcretionary power to make an order for that purpofe upon pe- 
tition of any creditors. But this mud be done by an exprefs 
order of the Lord Chancellor to vacate the former appointment 
and to make a new aflfignment. The inconvenience which may 
enfue from the afljgnee being abroad is no other than what may 
[ 414 j arife in every other cafe where a conveyance is neceffitry. adly. 
The fale of the (hip by the defendant, not being tortious at the 
time and under the circumftances, is no converfion in law. 
There was a boni fide delivery of the (hip from JFard the then 
owner to the defendant, and if Ward could not have maintained 
trefpafs, neither could he have maintained trover. The defend- 
ant had at leaft a rightful pofleflion, though with a bad title. 
Then the aflignees cannot convert that which was at firft a law- 
ful poflcDion into a tortious one, without a demand and refufaU 
In 5 Com. Dig. 541 . Trefpafs D. it is faid, that <* a man (hall not 
be charged in trefpafs for goods which he had by the delivery 
of the party himfelf, except where by a wrongful a& he makes 
himfelf a trefpafler ab initio." So in Wtynwuih v. Bor)er{fl)^ 
Bullet J., fitting for the Lord Chancellor, confidered that trover 
would not lie againft one in pofTcflion and making fale under 
the authority of the owner. And he faid^ that if it were no 
converfion at the time of the fale, no refufal afterwards would 
do. So where one gives an authority for doing a thing, he can- 
not for any fubfequent caufe puniQi that which is done by hii 
own authority. 8 Co. 146. h. 3dly, The plaintifis as aflignees 
are bound to make title to the (hip with all the formalities re^ * 
quired by the regifter ads. They take the bankrupt's eftate by 
the conveyance of the commiffioners In the bAit manner aspio- 

perty 
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pcrty is conveyed to any other. By (lat. 13 EHz. c. 7. perfons 1804. 
purchafing copyhold from the commiflrtQners mud compound — — — 
with the lord like any other purchafcrs- And in Drurj v. j^u** 
Man {a) it was ruled, thataffignces of bankrupts ftood in the againft 
fame relation to the lord of the copyhold as any other vendors. Hubbard* 
Befides, if fuch affignees were not bound to take a conveyance [ 415 1 
of a (hip under the regifter ads like others, the policy of the law 
would be greatly defeated ; for many aflignees are foreigners* 
who would by the medium of a bankruptcy become owners of 
Briti/b (hips. But 4thly and principally, the defendant has done 
ev<fry thing required by the regiftcr laws to complete his title : 
and therefor* the cafe of Heathy. Hubbard (b) proceeded on a 
miftake of thofe laws. The ftat. 12 Car. 2. c, 18. does not pro- 
vide for any c^fe of transfer of (hips. The flat. 7 & 8 W* 3. 
c, 22. is the firft which regulates the transfer between individu* 
als: and that requires (/ 21.) that << upon any transfer of 
property to another port" the fliip (hall be regiftered de novo^ 
and the former certificate delivered up to be cancelled ; and that 
«« upon any alteration of property in the fame port, by the fale 
of one or more (hares in any (hip after regtftering thertof^ Jucb 
fale (hall be acknowledged by indorfemcnt on the certificate of 
the regifter." By " transfer 0/ property to another port** muft be 
underftood to (omc per/on refiding at another port, by which the 
home of the (hip would be changed (r) i and in this cafe the 
dlreflion is exprefs that the (hip (hall be rcgiftered de mvo^ and 
that the certificate of the former regiflry (hall be cancelled, and 
therefore no indorfement can be made of it ; but fuch indorfe- 
meot is to be and can only be made upon any alteration of 
property, by the fale of one or more (hares to perfons in the 
fameforu The regulations were adopted to preferve the evi- 
dence of the own<fr(hip of Brit^ vefTcls remaining in Britj/h 
fubjeSs with the leaft trouble, delay, and expcnce to individuals. 
It is evident in this ftatute that the word such (i. e. << fuch fale 
fball be acknowledged by indorfement on the certiScate of the [ 4x61 
regifter*') is neceflarily confined to an alteration of property in 
the y&OT^ port. The 16th fefl. of the 26 Geo. ^. r. 6o. reciting 
that the provifions made in the laft-mentioned zSt, ** touching 
the indorfement on certificates of regidry, in cafe of any altera-* 

{a) iJtLgS. (b) AtEaft, no. . 

"" (f> Vide 26 Geo. 3I e. 60. / 5. 
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tion of property in any (hip in the/ame port to which (he be« 
longi have been found infufficient/' direda further regulations 
to be complied with befidea the indorfement thereby required. 
The fame words are again referred to in fed. 15. of the ftat. 
34 Geo- 3* c. 68* which gives a form of the indorfement reqiuicd 
to i>c made on the certificate of regiftry^ in cafe of any altera- 
tion of propeny in the fame port to which the ihtp belongs* 
Then the i6th fe£iion of the laft zCt provides, *' that if any 
«* (hip (hall be at fea, or abfent from the port to which ihe be* 
^^ longs at the time when^^ alteration in the property thereof 
*' (hall be made as aforefaid, fo that an indoilcment on (a) the 
*< certificate cannot be immediately made, the fale, &c. flial] 
<( notwithftanding be made by a bill of fale»" &c. and a copy 
thereof (hall be delivered, and an entry thereof indorfed on the 
oath or affidavit, and a memorandum thereof be made in the 
book of regiftry, and notice given to the commiffionera cf the 
cuftoms, &c. Now in commenting on the words of this hft 
claufe the Lord C. J. in the cafe oi Heath v. HuUarii^ confidered 
that the wotd/ucb (fuch alteration in the property) meant the 
fame as any alteration. But it muft rather be taken to refer to 
fucb alteration as was mentioned in the preceding fe£kion, to 
which it has evident relation ; and the alteration there men« 
tioned is an alteration of property in the fame port, the (ame 
which was ftated in the ftat. 7 & 8 TT*. 3. which required an 
indorfement on the certificate of the former regiftry, and which 
is there plainly contradiftinguilhed from a transfer of property 
to another port, which required a regiftering d^ novo and a deli* 
rery up of the old certificate to be cancelled. If the (hip had 
been in her proper port at the time of the fale, the cafe could 
not have been at all affeAed by the i6th feQioo, which is only 
applicable to transfers of property at fea or oot of the proper 
port. Neither would it have fallen within the 15th fedlton, 
becaufe that is exprefsly confined to any alteration of property 
in th^ Jame port to which the (hip belongs. And the i6th fee- 
tioh only applies to the cafe of a (hip abfent from its own port, 
which, if at home at the time of the (alci would have fallen 

(a) In the cafe of Heath v. HyhhrJt 4 ^^» 120. an error was no- 
ticed in the printed ftatute 1. 3. of this daufe, •' indorfement or ceiw 
tificate." for " indorfement on the certificate.'' And vide the Lon) 
C. J.'s reading of it in page ia8» tft 

witbict 
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f^thtn the 15th fe£tioQ, and confeqaently cannot affd& the 1804. 

prefent cafe, which is that of a 'wbole (hip transferred to anotbir — 

pert, which at any rate requires a new regiftcr by the ftat. j^otlT** 

7 & 8 Jp", 3. r. 22./ 21, And the ft^t. 34 Gio, 3. c. 6S./. 20, sgainfi 

2iy and 22, confirms the diftin£lion-of the two modes of trans* HvaBARp* 

ferj and extends the authority of the officers in certain cafes to 

give new regifters, even in the cafe of partial transfers iq the 

lame port. Then 4f this diftindion be well founded, and this 

is a cafe where no indorfement of any certificate was neceflary 

to convey the title from the vendor, but only a fubfequent new 

regiftration, which is the %Ct of the vendee himfelf,and merely 

calculated to give him the privileges of the Briti/b navigation, 

the cafe of Mgjly. Cbarnoch {a) does not apply, where a further 

a£l remained to be done by the bankrupt after bis bankruptcy, in [ 418 1 

order to complete the title. 

//d//, in reply to the firft obje£lion to the plainti^s a£tion, as 
to the not joining the removed affignee, begaufe the Ld. Chan- 
cellor had not purfued the 3 ift fediion of the flat. 5 Geo. 2, c. 30* 
by vacating the former and appointing a new aflignment to be 
made, obferved, that the power at firft given to the Lord Chan« 
cellor, was general, <^ to make fuch order as he (bould think ju(t 
and reafonable:" and then the claufe proceeds to (late, that " in 
^ tafi a new afCgnment (hall be ordered to be made,'* the bank* 
rupt-s eft^te *< fliall be cflFe£lually and legally vefted in fuch new 
affignee,'* &c. which aflumes that a new affignment is not ne- 
ceflary at all events to be niade. And here, it was not necciTary, 
' becaufe there were other affignees remaining in whom the whole 
legal citate was already vefted when ^i^ib/^^/i was removed. To the 
fecond obje(Sion he anfwered, that however rightful a bare pof- 
^effion might have been at firft, and until a demand and refufal, 
at any rate the defendant's taking upon himfelf to make fale of 
the fliip without title was an a£lual converfion. As to the third 
objediion, it was before anfwered. As to the fourth, which 
went to the defendant's title, the preliminary objeAion ground- 
ed on the cafe of Mofs v. Charnock remains unanfwered ; for 
the due regtftering of the (hip was as neceflary to complete thf 
title to her, whether to be done by the vendor or veqdee, as the 
bill of fale. And the only dillin£^ion taken in the cafe oi Heath 
f . Hubbard was between fuch ads as were neceflary to be done ' 

' {a) i Eqfi, 399. 

by 
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1B04. by either of ihb parties, and fach as were to be done by the 
' officers or third pcrfons, which latter alone were confidcred as 
fnd^Othcw ^'^^^^7' *"^ "^^ affeaing the title. ♦ And here the ftiip was not 
againfi regiftered dc novo (even if that would othcrwife have done) t»U 
Hubbard, after the bankruptcy; and the bill of fale alone could not give 
L 419 J the title. But in no in (lance now can a regider de noro be 
granted without (hewing a compliance with all the requifitrs of 
the 15th and 16th fe£lions of the ftat. 34 Geo. 3. r. 6v^. For the 
20th fe£lion ena^ls, that when the propc^rty in any veflcl Oiall 
be transferred to any other fubjeO: in whole ox in part, and fuch 
veflel (hall be required to be regidered de novo^ the proper offi- 
cer fiiall require the bill of fale to be produced to htm, &c. 
** Provided that all the other regulations required by the laws 
in force concerning the regiftry de novo of vcflTcls be connplird 
with." This prefomes that there are other regulations befides 
the production of the bill of tdlc^ and thefc are only to be found 

in the ijtb and 16th feQions. 

Cur, odv, vulf. 

Lord Ellenborough C. J. now delivered judgment. There 
were three obje£lions taken in this cafe to the- pliintifTs right 
to recover, founded on a fuppofed defc£l in the title of the plain' 
tiffs to the (hip in queftion. The firft obj<£lion was, thai John 
Glen Joknjlon, one of the qfflgnees, (in rcfpe£k to whom the 
Chancellor's order for removing him from being an aflignee is 
within (lated,) ought, notwithftanding fuch order, to have been 
joined as a plaintiff, inafmuch as his intered as affignee was not 
divefted by the mere operation of fuch order ; but that a new 
affignment by the old to the new affignees, whereby the debts, 
effeAs, and eftate of the bankrupt Chould he <^ ciFcQually and 
legally vetted in fuch new affignees," was neceflary for this 
C 420 ] purpofe. A fecond was, that there was no converjron of the Oiip 
in this cafe proved to have been committed by the defendant. 
The third objeflion was, that the plaintiffs, as affignees, ought 
to have derived a title to tbemfelves, by (hewing a compliance 
with all fuch forms as are required by the feveral Aatutes on 
the fubje£l, to give effeA to transfers of property in (hips in 
other cafes. Suppofiog however the plaintiffs' right to recover 
not to be defeated on any of thefe grounds, it was then far- 
ther infifted, on the part of the defendant,, that the iefmdmt 
bimjilf bad a good right to the (hip in queftion^ in rirtue of his 

pufch^ft; 
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purchafe, and the regiftration of the (hip de no?o in the port of 1804. 
Lofittfn^ as ftated in the cafe. n""*"" 

As to the firft of thcfc objeAions, affuming it to be well ^^^ Others 
founded, and we think it fo, it has only the tSt(k of precluding agahift 
the plaintiffs, who are three out of ihtfour affignees in whom the Hubbard. 
property of the (hip originally was (and until a new af&gnment is 
madeunderthe orderof the Ld. Chancellor, continues cobe)vefted, 
from recovering more than their three*fourth parts in value of 
the property in qucftion. For it is now too well fettled to be 
any longer difputed in a court of law, that the defendant can 
only avail himfelf of an obje£lion of this fort, viz. that all the 
feveral part owners in a chattel have not johied in an affion of 
treJ^a/Sf or of tort brought in refpeSf to it, by plea in abatement, I 
will only refer to Addifon v. Overend, 6 Term Rep. j66, in 
which mod of the cafcs on the fubje£i are colleAedj and Sedg- 
worthy. Overend, 7 Term Rep. 279. 

As to the fecond objection, viz. that there is no proof of any 
eonverjion by the defendants of the fliip in queftion; if in the 
rcfult it (hall appear that ^/i^ defendant had no title to the Jhip in 
queftion at the time when he fold her by public auftion on the [421 1 
19th of Febri{ary 18029 and afterwards^ on the 5th of April 
i8o2| afligncd her to perfons who fent her to fea, where (he 
was loft, it will in that cafe be very difficult to (late an inftance 
of an aftual converfion to their own ufe more abfolute and per- 
fed on the part of the defendant than this. And though 
Ward could not, as the defendant's counfel faid, have com- 
plained of the faie by Hubbard as a tortious a£l, it does not 
follow from thence that his a(Egnees cannot. Ward could 
not have maintained trover for the (hip againft Hubbard while 
in his pofleflion; but the plaintiffs, his aflignees, moft un« 
queftionably might have brought fuch a£lion if the property 
in the (hip pafled to them under the commiflion. It is by no 
means true, as a general propoCtion, that the affignees can 
maintain no other adlions than what might have been maintained 
by their bankrupt. A bankrupt cannot recover the value of 
goods he had delivered in purfuance of a purpofe of fraudulent 
preference in contemplation of bankruptcy, which his alEgneea 
may, and in daily pra£lice conftantly do. And many other in* 
Itaaces to the fame tStfk might be put. 

As to the third objeBion^ that the plaintiffs at affignees ought to 
have derived tide to themfelves by a cprnpliance with the requi- 
files of the ftatutes 26 Geo. 3. and 34 Gee. 3. (called Iiord Li* 

Vol. V. Y verpoePt 
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1 8o4« virp^r^ Afts) in refpc A to the transfer of property in Qiipt ; it 

' 18 an objeQion which, if it could prevail, wquld have the cffc£L 

and Others ^ defeating every title that has been hitherto made under a 

againft commiilion of bankrupt to this fpecies of property fince the 

H\;B8AaD. pafling of thofe ftatutes. For I believe that in no inftance the 

''equifites of thofe ftatutes will be found to have been complied 

with in regard to aflignmeots by commiflioDcrs of bankrupts 

([422 ] But there is no ground for this obje£lion. Thefe ftatutes only 
relate to transfers made by the a^ of the parties, viz. from a 
formtr owner to a new mvner^ and where the transfer is capable 
of being .effeAuated in the ordinary way by the mere operation 
of an inftrument of aflignment from the one party to the othc^i 
and do not relate to transfers deriving their eifc^i by peculiar 
provifion or operation of law> as aflignments by commiffioners 
of bankrupt to aflignees under the bankrupt laws do. There 
the commiflionersare not fornur owners \ they do not fell in the 
ienfe in which the word /ale is ufed in thefe ftatutes 26 and 34 
Ge0. 3* ; although in purfuamce of the dire£lions of the ftat. 13 
JEliz* e. 7« yi 2. and other later ftatutetf^i they makefale tbertaj 
>n point of form by deed indented and enrolled, &c. as being 

the means fpecially appointed and defcribed by the latter of 
« thofe ftatMtes for the execution of the power given to the com- 

miffioners in this refpedy for the vefting of fuch property of 
the bankrupt in his aflignees accordingly. The form of in- 
dorfement on change of property in the i5th.fe£lton of the flat. 
34 Geo, 3. Cn 68. clearly (hews that Xhcfale therein meant was a 
fali from a former proprietor. It runs thus: " Be it remcm- 
beredj that [[/ or nvj [names, refidence, and occupation, of the 
ferfons felling] have this day fold and transferred all \my or cur\ 
f ightf (hare, or intercft, in and to the (hip or veiTel,'* &c. But 
bow can commiffioners of bankrupt pcffibly be confidered ai 
perfons felling any right, fhare or intereft of their own within the 
meaning of thefe words [^trty or our}? The property transferred 
by them is neither legally nor equitably theirs: it does not veft 
in them for an tnftant : it paiTes by them, or rather by the aft 
they are dircAed and empowered to perform, and not through 
C 423 ] them. It appears therefore to us that the affignmeots made by 
commiffioners of bankrupt to the affignees of a bankrupt were 
not meant by the legiflature to be comprehended in the^provifi^ 
oosdireficd to be purfued in refpeft to the transfer of property 
in fliips between fellers and buyers ; and that of.courfe the af« 

figamenviii this cafe is^nct liable to the objection which has 
.< been 
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been made on this ground. If indeed this bbjcflion were 1804. 
allomred, it would alfo defeat the objcdl of prorifional affign- 
incnts, fo far as refpefis a bankrupt's (hip, and the crown's ex- 
. tent would conftantly have the preference. 

Suppofing therefore that the title of the plaiotiffs to recover 
in this a£)ion is not affedied by any of thefe three objeAions, it 
remains to be confidered whether the defendant has upon the 
face of this cafe a good title to the fhip in queftion, in virtue of 
Uis purchafe and the fubfequent regiflration de novo above 
dated ? And this depends upon the proviCtons contained in the 
ftatutcs 7 & 8 JF". 3. c. 22.5 26 G. 3. c, 60. ; and 34 G. 3.r. 68. 
as far as they rcfped the transfer of the entire property in aibip, 
and particularly upon the application of the provifions contained 
in the i6th fcdion of the Itat. 34 G. 3. c, 68. to the cafe of a 
transfer of the entire property in a vcffcl njohtn atfea or abfent 
from the port to nvkich Jhe belongs^ as this (hip was at the time 
when the aflignment of it was made to the defendant. And 
firft, jthe flat. 7 & 8 i^. 3. c. 22./ 21. provides, that no (hip^s 
name Qial] be changed without regi/leringfucbjhip denovo^ which 
is required to be done upon transfer of property to another /^rf^ 
and delivering up the former certificate to be cancelled, , And 
in cafe there be any alteration of property in the fame port by the 
fale ol one or more fiares in any (hip after re^idering thereof, 
fuch fale (hall always be acknowledged by indorfement of the cer- [424 ]] 
tificate of regiflry before two witnciTes, in order to prove that 
the entire property in fuch (hip remains to fome of the fubjefls 
of England. It is to be obferved, that here is no proviCon ia 
cafe of fale of the (hip at the fame port ^ for proving it to continue 
Englijh property, if an indorfement on the certificate be only to be 
made in the cafe of a partial fale; for a new regifter is not re. 
quired but on a transfer u^ another port. .The ftat. 26. G.3.r. 6q, 
f 3. reciting that it is expedient that the provifions made ia 
the ftat. 7 & 8th of King William (hould hi altered and amended^ 
and that the fame (hould be extended and applied to (hips othet 
than ihofe therein defcribedi cna£ls what (hips (hall be regif- 
tered. And by/ 4. diredis that no regiftry (hall be made but 
mt the port to which fuch JKp or vejfel properly belongs. AaAf 5* 
cna&s that the port^ to which any fhip or vejjeljhall thereafter bt 
deemed to belong within the meaning of that a£t, (hall be the port 
froni and to which fuch (hip Jhall ufually trade, ot being a nenj^ 
fliip (hall intHid to trade, and at or near which the husband ot 

Y % a£iing 



4t3 



424 GASES IN TRINITY TERM 

1804. a£king manager, or owner, ttfually refides. The i6th fcAiotif 
^ reciting, that the provifions made in and by the faid recited z(k 

and Others ^^^^I^^^^K ^^ indorfements on certificates of regiftry, in cafe of 
agaittjt ANT alteration ofpr^rty in any Jh\p w veffil in the fam§ pert, t$ 

Hubbard. ^Uci tie Jbip or vejfel belongs, have been found infufficient, 
ena£l8, that in tytv/fucb cafe, befides the indorfement required 
by the faid recited a A, there (hall alfo be indorfed on the cer- 
tificate of regiftry before two witnefles, the town, place, or pa- 
rifli, where all and every perfon or perfons to whom thb pro- 
. PBRTT in any Jbip or vejfel^ or any part thereof, (hall hcfo trans* 
/erred, fhzW refide, &c. ; and the perfon to whom' the property of 
C 425 ] fttch (hip or veflel (ball be fo transferred, (hall deliver a copy of 
fuch indorfement to the perfons authorifed to make rrgiftry, aod 
who are to make an enrry thereof to be indorfed on the oath or 
. affidavit upon which the original certificate of regiftry was ob- 
tained, and to make 9 memorandum in the book of regifters, 
and give notice to the commiflioners of the cuftoms. This 
daufe fpeaks of transfer of the property in the Jbip or any part 
thereof: either confidering the provifions for indorfement made 
by the ftatute of King William as extending to a transfer of tie 
nviole, or meaning to. remedy the defedt in their not being al- 
ready fo extenfive. It is either a legijlative expofttion of the fta- 
tute of King William, or an enlargement of it. The ftat. 34 6* 3* 
c <$8. / 15., reciting, that by the laws now in force upon any 
alteration of property in any (hip or veflel in the fame port to 
which fuch (hip or veflel belongs, an indorfement upon the cer- 

« tificate of regiftry is required to be made, enafis that fuch in- 

dorfement (hall be made by the perfon " transferring the fro- 
PERTT of the Jbip or vejfel,^* &c. and prefcribes the form. This 
claufe alfo confiders the indorfement necefiary upon any altera- 
tion of property, and does not fpeak of the perfon felling one or 
morejbares in the vejfel, but of perfons *^ transferring the PRO- 
PERTY £f the fbip2^ And this ad is in furtherance of the pro- 
rifions of the ftat. 26 G. 3^ It is to be obferved alfo, that the 
ezpreflion in the ftatute, of an alteration of property taking place 
in the port to which the (hip belongs, means when the Jbip is in the 
port at the time the change of property takes pUcei.in which cafe 
fuch change is to be indorfed on the certificate of regiftry; aod 
Is put is in oppofition to the cafe of the (hip being abjint from 
the port ^ or atfea (which is the obje£l of the i6th fe£lion of this 
zOt), in which cafe the certificate being with the (hip^ tho 

change 
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change of property cannot be indorfed thereoiii and is therefore i8o4« 
direftcd to be noticed on the oath and in the book of rcgifters. 
The I (5th feftion, as already obfcrved, provides for the cafe of n^^j others 
the abfence of the (hip from the port to which (he belongs at agatnJI 
the time v/htxifucb alteration in the property thereof (hall be Hubbard. 
made as aforefaid. That alteration^ by reference to the preced- 
ing fedlion, is any alteration^ and, by referring again to the i6th 
fe£^ion of the ftat. 26 G. 3. is any alteration by ivhicb the property 
in anyjhip or any parts thereof may be transferred. If thefe pro- 
vifions be to be conftrued as being confined and limited to the 
transfer only oi Jhares and parts of (hips, this mifchief might 
follow, viz. that the whole of the (hip might by bill of fale be 
transferred to ^ foreigner^ and if (he did not change her port, the 
veiTel might (till trade with all the advantages of a Briii/b (hip. 
But no fuch thing can happen, if the certificate of the regiftry 
be indorfed, 33 that muft be (hewn to the officers of the cuftoms 
when required. And what reafon can there be, if a (hip be at 
fea, and qnyjbareskit fold, that the provifions of the i6th fee* 
tion of the ftat. 34 6. 3. fliould be complied with ; but not, if 
the vjhole be fold ? For according to that con(lru£lion, at leaft 
until the return of the (hip, all the mifchiefs intended to be prcf 
vented by the j6ch fedkion as to the transfer of parts of the (hip 
would fubfift as to the vfhole (hip, if transferred when at fea. 
In M^NeiN cafe in Reeves ^Hiftory of Shippings p. 504. Lord 
Qamden^ prefident of the council, faid, that he thought the 
ftat. 26 G. 3. was an z€t which in every view of it (hould be 
confidered as a remedial a£l ; it was to prevent a public mifchief; 
to amend and alter the ftat. 7 & 8 JT. 3. It had appeared that 
frauds without numbei were committed under that z€t $ and 
that was ftated to be the reafon of making the ftat. 26 G. 3. [ 427 || 
The r^le therefore of conQrufiion in applying and explaining 
the a£l (hould be fuch as will moft aid the advancing the mean« 
of relief and in fupprelEon of fraud. And adopting this rule 
of conftrudion, and colle£king the intention of the legiflaturo 
as tvell as we are able from thefe feveral a£ls of Parliament, we 
feel ourfelvea obliged to confider the provifion contained in the 
i6th feftion of the ftat, 34 G. 3. c. 68. as to the alteration of 
property ^< in a (hip or veflel at fea f or abfent from the part to 
which (he belongs,'' as applying to any alteration of property in 
the (hip or vcflel, whether the fame be made by the transfer of 
^e v/hoU or by the fale of anyfbare or number offhares therein, 

y ^ i^mounting 
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1804* aBOUQtui{ to lefs thao the whole iotereft in fuch (hip of rcficl* 

""""^ And a« fuch provifions have not been purfued in refpcft to the 

and Othcri "ffigOMcnt of this (hip made on the 9th of Novembrr 1801, when 

agoin/l it is dated to have been at/ea, we think that no intereft therein 

Hus^ARD. 1^3, pafled to the defendant bf'his purchafe and regiftralion (fr 

fiov9 ftated in the cafe ; and that confequently the plaintiffs are 

entitled to retain the benefit of the verdiA found for them to 

the extent of 1744A 151* and cofts» being three-fourth parts of 

the fum of 2326/. 6s. 8J. mentioned in the cafe as the damages 

found for the whole (hip ; and the verdi£l being, thus altered, 

vre dirc£l that judgment be enuicd for the plaintiffs accord* 

ingly. 

Follea to the plaintiffs, 

ytsae j^ih. Lyon and Another again/l Mells. 

A carrier by «. r «. .- . . » 

water COD- nPHIS was an action of afiumpGt, brought to recover the 

traAing to J- aifiount of damage done to a quantity of yarn of the plain- 

5*"7. 8°?^ |i£pg^ delivered ^n board a lighter of the defendant's, to be carried 

fltedly pro- therein from a quay at Hull to a (loop of one WiUiam Barton 

mifes that the lying in a dock there, and to be delivered on board the fame, for 

tf^t d fi t s^ 'fC'if^^^We reward to be paid to the defendant. The dectara- 

for the pur- tion ftated (amongft others) a promife by the defendant that the 

pofe^ and is ' lighter was tight nnd capable of carrying the yarn \ alfo a promife 

anfwerable y^ j^j^^ ^^^ ^^ lighter was fo far as he linew a proper anifuh- 

for damage J . , n^t j- r 1 .1 , • t"^ 

arifinff from fionttal vejjelfitfor carrying the yarn without damage \ and alio a 

leakage. promife by him to Jlow^ load^ and carry the yarn carefully^ and 

^°^h**hlA ^^^** ^"^ attention . to the fame. Plea non afTumpfit. On the 

ffivea notice ^™' before Thompfen, B. at the laft Tork affixes, a verdid was 

** that he found for the plaintiffs, fubjeA to the opinion of this Court on 

would not be ^jj^ following cafe : 

for^da. * ®" *• ^°* ®' 7*^ *^* fcvoral bales of yam betongingto 
mage wdeft the plMntifFs were delivcfed on board the lighteri of which the 
occafioned by 

want of ordmary care in the mailer or crew of the veffel> in which cafe he would * 
pay lo/. per cent, upon fuch damage, fo as the whole did not exceed the value of the 
▼eiiel and freight." For a lofs happeninp^ by the perfonal default of the carrier 
himfclf (fuch as the not providing a fufficient veiSd) is not within the fcope of fuch 
notice, which wm meaot to exempt the carrier from lofiet by accident or chtace, 
&c. ; even if it were competent to a common carrier to exempt himfelf by a fpcdaL 
accepUnce from the refnonfibility call upon him by the conunon law for a reafonable 
reward to make good aU bffes na| aiifiDg from the sd of 6od> or the king's enemies. 

defendant 
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defendant was. the owner, in manner^and for the purpofe above 1804. 
mentioned. The defendant kept floops for carrying other per- — — 
fons' goods for hire, and alfo lighters for the purpofe of carry- -^ 

ing thefe goods to and from his Hoops; and when he had not Mells* 
employment for his lighters for his own bufinefs, he let them 
for hire to fuch perfons as wanted to carry goods to other 
(loops. Prcvioos to the delivery the mailer of the defendant's 
lighter, when he was applied to fetch the ysirn, undertook to £ 429 ] 
bring it in the lighter to the floop ; and being afked if the lighter 
were fit to carry it, faid h was very fit and tight ^ and that he had 
been down the day before with hemp and flax in her to fome 
of their vtfTels at South End. In carrying the yarn in the lighter 
to the lloop the lighter leaked, and fome of the bales of yarn 
were thereby wetted and damaged } and on the arrival of the 
lighter at the floop the mafter of the lighter, on its being men- 
tioned to him that he had got water in his boat, faid, there was 
a bit of a weep (meaning a leak) abaft* Three or four of the 
bales of jrarn were (lowed upon the top of the pump, by which 
it was rendered entirely ufelefs until they were removed. Be- 
fore the fecond bail of yarn could be hoiiled Into the floop the 
lighter was going down, and would have funk to the bottom of 
the dock with the reft of the bales, but was prevented by get« 
ting tackle fixed to her to get her up. The damage thereby 
done to the yarn amounted to 274/. 16/^ 4J. The lighter was 
not tight and fujfficient for the carriage of the yarn ^ but was leaky: 
and the mafier of the lighter was guilty of negligence in not flow- 
ing the jam properly. Previous to the (hipping of the yarn on 
board the lighter the defendant publiihtd the following notice^ 
of which the perfon who fo (hipped the yarn on behalf of the 
plaintiffs had notice, he himfclf being one of the perfons who 
figoed the fame. <* Navigation of the River Humber and of the 
'< rivers falling into the fame. To all merchants, tradefment 
^ and others. We whofe names are hereunto fubfcribed (bf 
<< ourfelvea or by our refpedive agents) do hereby fevcrally give 
^ notice, that we will not be anfwerable for anf lofs or damage 
^ which (ball happen to any cargo which (ball be pot on board 
^ any of our veflels, unlefs fuch lofs or damage (baU happen or C 43^ 3 
(« be occaGoned by want of ordinary care and diligence in the 
^* ' mafter or crew of the veflel % when and in fuch cafe we will 
f * pay to the fuffererr lo/. per centum upon fueh lofs or da- 

f < mage, fo as the wjiole amount of fa9b psymcnt (hall not ex- 

Y 4 ^ ^ «• cccd 
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1 804. *< ceed the value of the veflel on board whereof fuch lofs or da* 
- «* mage (ball have happened, and the freight of fuch vtflcU 

asainft ** ^^^ ^^ ^^ hereby give this further notice, that any merchant 

Mfci«L9« *' ^^ other perfon dcfirou8 of having their goods or merchan- 
** dize Qzxxxtdfreeefanyri/k, in refpe£i of lofs or damage» whe- 
*< ther the fame (hall happen from the a£l of God or otberwifi^ 
*^ may have the fame fo carried, by entering into an agreement 
•* for the payment of an extra freight^ propotiianable to the ac- 
*' cepted refponfibility, on application to us or our refpe£live 
<< agents. Hull^ 08obtr i, 1800.*' This notice was figned by 
the defendant and by 49 other owners of veflcls H HulL The 
queftion foT the opinion of the Court was. Whether the plain- 
tiflFs were entitled to more than 10/. per cent, upon the above 
dainages ? If they were fo entitled, the verdi£l was to be en- 
tered for the plaintiffs for the above fum of 274/. 16/. 44/.; if 
they were not fo entitled, tlieo the verdiA was to be entered for 
the plaintiffs for the amount of 10/. per cent, upon the damages. 
Holroydiot the .plaintiff, after premifing that the whole fa£ls 
of the cafe, and even the terms of the notice, (hewed that the 
defendant was a common canier, contended that in that cha« 
ra£ker he was anfwerable by law for every lofs except by the aA 
of God or the king's enemies,, and that he could not difcharge 
himfelf from fuch refponGbility by any notice. Be(ides which 
every mafter is liable for the a£lual negligence or mifcondu^l of 

C 431 J ^^ fervant aAing within the fcope of his employment, of which 
liabilityhe cannot by any general notice diveft himfelf. The com* 
mon law attaches upon carriers by water as well as by land from 
one part of the kingdom to another, and their general refpon- 
Ability is founded on public policy which it is the objefl of the 
notice in queflion to contravene. In Kirkman v. Sbawcroft (a), 
Lord Kyfton confidered that innkeepers and common carriers 
could not get rid of their legal refponfibility, the one for the fafe 
cuftody of the goods of their guefts, the other fo^ fafe carriage^ 
though the latter might ftipulate for a fpecial reward adequate 
to the ri(k. That opinion was approved in Oppenbeim v. Ruffel 
(^). And the diftin£lion was more exprefsly taken by Lord 
Kenyan in Hide v. The VtopriiUirs of the Trent and Merfey Navi* 
gathn {c)t between where a man b chargeable by law generallyi 
as in the cafe of a common carrier^ and where on his own con* 

{a) 6 Term Rep. 17. (i) 3 JBtf* CsT Pd/. 42. 

\e) 1 Ej^. N. P. Caf. 36. 

trafi: 
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tn€ti in the former he is liable for all loflesi except thofe 1804. 

arifing from the z€t of God or of the king's enemies, and can^ 7 

not, fays his Lordihip, difcharge himfelf from them by any aft -^^ 

of his own, as by giving notice to that cSe€t* So faid Lord I^lls* 
Haii in Law v. Sir R, Cotton {a)^ though erroneoufly applied to 
the cafe of a poftmafter. There is no need of a conlra£l, for 
the law makes him anfwerable. He has a reward ; which is 
the reafon in the cafe of innkeepers, boymen, &c. who are bound 
to keep fafely and anfwer all neglefts of thpfe who aft under 
them^ though they Jhould exprefsly caution againfi it. Now here 
the nptice is not that the carrier will not be liable without a cer. 
tain adequate price for his riik, which would admit of a differ* 
ent confideration, but that he will not be liable at all where the 
lofs does not happen from want of care of the mafter and crew, C 43^ ] 
nor eren then for above fo much per cent. But no perfon can 
exempt hinjfelf from a common law obligation, without at leaft 
ibme confideration moving to the perfon to whom he is liable $ 
(ach, perhaps, as his agreeing to carry for lefs than the ufual 
reafonable price, (as is the common cafe where parcels are of 
kfs than 5/. value, or paid for accordingly ;} otherwife it is nu« 
dum paftum. If indeied a carrier charge more than reafonable 
rates he may be indifted for extoKion* Here there is no con- 
fideration for the exception 1 and therefore the common law 
liability attaches upon a carrier foir lofles by the want of care of 
thofe whom he employs in bis bufinefs, which is the fame as 
his own. For qui facit per alium facit per fe. And this lia- 
bility ibmetimes extends to charge him even criminally. At 
where a bricklayer's fervant leaves the rubbifli of his work in 
the ftreet, the mafter is indiftable for the nufance. Or where 
a bookfeller or printer's fervant fells a libel in his fliop, that 
will charge the mafter for the libel. In all cafes where a per« 
fon engages to do a thing for a reward the law implies an en- 
gagement to do it with reafonable care and diligence ; and it b 
contradiftory to the very nature of the engagement and the 
policy of the law to introduce fuch an exception as in this cafe. 
At all events however the lofs in this cafe is out of the terms 
of the notice ; for it did not happen from the want of care of ^ 

the mafter or crew, but from the perfonal default of the carrier 
himfelf in not having provided a fufficieut veflel^ which it wa9 

(a) I Sa!i. i8. 12 Mod, 481-^3. S. C 

tus 
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1804. his duty to have done : and there is no ftipulation agamft his 

J""""* own perfonal wrong. And he referred to Ellis ▼. Turner {a)^ 

QzaihA ^^^"i^ a fimilar notice was giteni and • yet the owner of the 

Mells. vtffcl was hoiden liable for the whole lofs upon the fpecial ua« 

* L 433 ] dcrtaking of the maftcn 

Gafelee^ for the defendant, faid, that he was reftrained by the 
order of nifi prius from difputing that the defendant was liable 
to the extent of 10 per cent, otherwife he flnmld have contend- 
ed that he was not liable at all. He admitted that in the ab- 
fence of any exprefs contra^ die law implies a concraA that 
the carrier (hail be liable for all lofies, except fuch as arife from 
the z€t of God or the king's enemies *, but infifted that he might 
make a fpecial acceptance, on which only he would dien be 
liable. For exprcfliim fadt ceflire tadtitm, and the law never 
raifes an implied contraA againfl an exprefs one \ as in Touf" 
faint V. MaritMuiht (A). The di£liun of Lord Hdt in Lam v. 
Cditon may indeed be oppofed to this, but that (lands onfap- 
ported, and is contrary to the principle of the modem decifiont 
eftabli(hittg the fpecial acceptance of carriers in certain cafes, a$ 
well as of fome more ancient autbocitiea. Kmrig v. EggleJlon{c) g 
Tyly v. Morrice {d) i Tiubbume v. irkke{e) ; GHhn v. Paym^ 
ton (/} ; Claf v. JFUlam (g) j rati v. JTiHan {b) ^ and hutt v. 
Mountain {t). The didum of Lord Kenyan in Hide v. The 
Trent and Mtrfey Navigatien {k) docs not go the length of faying 
that a common carrier cannot accept goods upon a fpecial con- 
traA, but only chat he cannot difcharge himiblf by tij ewm aff, 
as by giTing general notice. And it is no anfwer to the 5/^ 
cafes to fay, that they proceeded on ao ntidertaiking of the 
owner, exprefs or implied, that the paicd was not worth morr 
than 5 A ; f or it ia nowu fettled that he (ball nor reconr even the 
5/. in cafe of fuch a (pecial acceptance, if the pascel be of 
greater value.' Taking Ac whole of the nottoe together, it ap- 
pears that fo faff from the catrier declining the nefpon(ihility of 
the law, he was even willing tn take more onn» upon him, and- 

(a) » Term Rep. 531, {i) a Term Rep. iqo. {c) JU. fj, 

{d) Cartb. 485. {e) 1 Stra. 145. 

(/) 4 Burr. 2298. (g) I M Sloe. 298. 

(h) 2 Eajk 128. 

(f) 4 Bifit 37r. The account of the cafe of Smkb v. Sbepier^^ 
AUftl^t Law of Merchant Sbipfing^ 232, i^ras aUo rcfened to. 
(i) lEJp.If.P.Caf36. 

indemnify 
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indemnify the owner againft even the aflsof God and the king's 1804. 
enemies for a proportionable reward. Then it muft be inferred " 
that the fpecial riikS| for which only the carrier contra&ed in the atain/i 
firft part of the notice, were for Icfs than a reafonable reward ( Mslvs* 
and if fo^ there would be a fui&cicnt confideration to the plain- 
tiff for the defendant narrowing his common law liability. As 
to this not being a cafe within the terms of the notice, becaufe 
it is the owner's duty to provide a proper yeffel ; that does not 
follow ; becaufe the want of repair may be as much the default 
of the mafter as of the owner. Befides the notice is that the 
owner will not be liable for any lofs unlcfs occafioned by the 
want of ordinary care in the mafler or creW| which excludes 
every other calife of lofs. Then it was not competent to the 
fervant beyond the declared fcope of his authority, as limited 
by the notice, to bind the owner of the veifel by a promife 
which went to warrant the fecurlty of the veffel at all events; 
however the owner himfelf might have bound himfelf by fuch 
a promife ; and therefore this is not like E/Iij v. Turner, where 
the fpecial promife of the maftor was collateral to the notice, 
namelyi to deliver the goods at a particular place in the courfe 
of the navigation. [Lord Ellenborougb C. J. Is it not within 
the fcope of the fervant's general authority to declare in what 
condition the veflcl is, which may be the plaintiff's induce- 
ment to put his goods on board it ?j If the fervant make a r 4<3r 1 
fraudulent reprefentation he himfelf would be liable, and might ' 

perhaps, in fome cafes, bind his employer for whofe benefit he 
was a£ling, but the remedy would be in another form of a£lion« 
{Lawrence J. If the fervant have authority to reprefent the 
' veffei in good condition, why may not that be the foundatioa 
of an affumpfit as well as if the mafter himfelf had fo repre* 
fented it ?] It would be fo if he had a general authority, ac- 
cording to Seignior v. Wolmer (a) ; but here was only a fpecial 
authority to contra£l within the terms of the notice, and there- 
fore an execution of it under a different modification will not 
bind the principal, as in F^enn v. Harrifin {b). If then the 
plaintiff muft be bound by the notice, this aQion is mifcon- 
ceivedi becaufe the defendant did not contrail as a comrnon 
canier, but fpecially with the reftri£lion contained in the hqp* 



{a) GoJb. 360. 

{b) 3 Term Rfp9 757. Sed viw.S. C. 4'Term Rep, 177. 
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i8o4« tice ; and if he were bound to have accepted the goods in his 
- ^ general charadier, he having refufed to do fo, thd plaintiflTs rc- 
agamfi ^^^J ihould have been by an adion on the cafe againft him 
Mells. fo^ if^^ch refufal. 

Holroydf in reply, noticed the ftatutes 7 G<0. 2. c. 15. and 2($ 
Geo. 3. c* 86. which particularly exempted the owners of fliips 
from lofies of gold, filveri and jewels, put on board without theif 
privity, beyond the value of fliip and freight, and that on cer- 
tain conditions : which (hews that they were before confidered 
as liable. And faid that the 5/. cafes certainly went on the 
ground of want of adequate conGderation for the rifle: and it 
was a fufficient reafoii why the carrier was not liable even to 
'that amount, becaufe if he had had notice th^t the value uf the 
t 43^ 3 goods was more, he might have taken additional precautions 
againft the lofs. That as to the form of the adlion, it was 
fettled in Dale r. Hall (a) that it made no difference whether 
it were in a0umpfit or on the cuftoip of the realm; for that by 
Hating that the defendant carried for hire, it (hewed that he 
was a common carrier, and that was a foundation for th^ 
aiTumpfitf 

Cur, aJv. viih» 
Lord Ellenborough C. J. delivered judgment. The ge- 
neral queftion fubmitted to our determination by the fpecial 
cafe (lated at nifi prius is, whether the plaintiiFs be entitled to 
more than 10/. per cent., upon the fum of 27 4/. i6x. 44/. the 
damages ftated to have been fu(Uined by the plaintiffs ia con* 
fequence of the injury done to their yam while on board the 
defendant's lighter. That they are entitled to recorer to the 
extent of icA per cent, is admitted by the terms of the qi^eftipn* 
On the part of the plaintiffs it has been argued, either that the 
notice given by the defendant, as fet forth in the cafe, is iUegalj 
being to exempt him from a refpon(ibility caft on him by lavf 
as a carrier of goods by water for hire $ or if that propofition 
be not maintainable, that in hGt the prefent cafe does not fall 
within the terms and meaning of that notice. At the clofe of 
the argument the Court intimated an opinion that in the de- 
termination of this cafe it might perhaps not be neceflary to 
enter into a confideration of the general queftion, as to the va« 
Udity of thefe notices in point of law, and to ivbat extent and 

{a) r mi/. 281. 

vpoA 
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Upon what principles they may be fupportable. And on further 18^4. 
confideration we are all of opinion) that in the prcfcnt cafe, ad- — — 
mitttng the notice given by the defendant • and the other owners . -^IJ 
of vefTela to be valid as an agreement between them*and the Mells. 
(hippers of goods, the circumftances ftated do not- bring the ^[437 ] 
plaintiflF's lofs within fuch agreement. In every contradl for 
the carriage of goods between a perfon holding himfelf forth 
as the owner of a lighter or vefiel ready to carry goods for 
hire, and the perfon putting goods on board or employing his 
veUel Or lighter for that purpofe, it is a term of the contraA on 
the part of the carrier or lighterman, implied hy law^ that his 
veiTel is tight and fit for the purpofe or employment for which 
he offers and holds it forth to the public : it is the very founda- 
tion and immediate fubftratum of the contrafl that it is fo : 
the law prefumes a promife to that tSi& on the part of the 
carrier without any adual proof i and every reafon of found 
policy and public convenience requires it (hould be fo. The 
declaration here dates fuch promife to have been made by the 
defendant ; and it is proved by proving the nature of his em- 
ployment ; or, in other words, the law in fuch cafe without 
proof implies it. The declaration avers a breach that the lighter 
was not tight and capable of carrying the yarn fafely ; and the 
fa£ls ftated fupport the breach fo alleged, by (hewing that the 
veffel was leaky and had nearly funk in the dock before the yarn 
could be unloaded from the lighter into the Hoop. This we • 
coiifider as perfonal neglc£l of the owner^ or more properly as a 
non -performance on his part of what he had undertaken to do, 
viz. to provide a fit veffel for the purpofe. This brings me to 
confider the terms of the notice : «* We will not be ^nfv^erable 
** for any lofs or damage which (hall happen to any cargo 
'^ which (hall be put on board any of our veiTels, unlefs fuch 
'' lofs or damage (hall happen or be occafioncd by want of or- 
^* dinary care and diligence in the mader or crew of the vefTcl, [ 433 ]] 
** in which cafe we will pay lo/. per cent, upon fuch lofs or 
<< damage, fo as the whole amount of fuch payment (hall not 
" exceed the value of the veffel and the freight.*' I have before 
ftated our opinion to be that this is clearly a negled or breach 
of performance in the owner of the ve(re], and not a negle£l in 
the mqfter or crew \ it does not therefore come within the ex. 
ception of fuch lofs or . damage as is to be compenfated by 10/. 
per cent. But the notice ftates that '* they will not be an- 

fwerable 
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I 804. fvcrable for any other lufs or damage ;'' and therefore this mud 
'- . be contended to be within tliat other lofs or damage for which 

ag£ttnfl ^^^1 ^^^ "^^ ^^ anfwc table ; a propofition however which 
Mells. feems to have (truck the counfel for the defendant as not ca» 
pable of being fupported ; for I take him to have admitted in 
his argument that if the defendant had bimfelfnxz^t, the promife 
ftated in the declaration he would have bern liable ; and he 
could not contend otherwife : for it is impoflible without out- 
, raging common fenfe fo to conftrue this notice ds to make the 
owners of vcffcls fay. We will be anfwerable to the extent of 
10 per cent, for any lofs occaConed .by the want of care of the 
tnqfter or crew^ but we will not be anfwerable at all for any lofs 
occafioncd by our own miftonduH^ be it ever fo grofs and in- 
jurious ; for this would in cSt£X be faying. We will be at 
liberty, to receive your goods on board a vciTel, however leaky, 
however unfit and incapable of carrying them ; we will ^ not 
be bound even to provide a crew equal to the navigation of 
her \ and if through thefe defaults on our part (he be Io3| 
we will pay nothing. Nay more, your compenfation in cafe 
of mifcondu£t of the mafter or crew can never exceed the value 
of the vefTel and her freight} and therefore by providing a 
L 439 1 'otten and leaky vefici of little vala6, we le(ren our own 
refponfibility pro tanto even in the only event in whirh we are 
to be at all rcfponGble. Ridiculous as this fuppofed (late of 
the agreement muft appear, yet thefe and more abfurd ilipula- 
lations muft be introduced into it if we give it a con(lru£^ion 
which (hall bring this cafe within it. Indeed that this is the 
true conftruclion will further appear from the part of the notice 
refpe£ting additional freight ; for it is addrcflcd to thofe who are 
defirous of having their goods carried free, of ri(k <* from the 
a£l of God or otherwife*,'* words importing that the thing for 
which an increafed freight is to be paid, is that which is pro* 
perly the objefl of rifk, .and of courfe may or may not happen 
to the goods, r. e. that which may arife from accident and de- 
pends on chance, and not that which is certain and muft ine* 
vitably be the confequence of a Acitdi in that which the car- 
rier has engaged to provide. Every agreement muft be con- 
(trued with reference to the fubje£t matter \ and looking at the 
parties to this agreement (for fo I denominate the noticej, and 
the Gruation in which they ftood in point of law to each other, 
it is clear beyond a doubt that the only obje£fc of the owners of 

lighten 
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lighters wm to limit thieir refponfibility in thofe cafes only 1804. 

where thi law would othcrwife have made them anfwer for die 

neglc£b of others^ and for accidents which it might not be within • !» 

the fcope of ordinary care and caution to provide againft. For Mells. 
thefe reafons, we are of opinion that thp plaintiffs are entitled 
to have their verdidi: entered for the full fum of 274/. 16/. 4</. 
and th^t the poilea be delivered to them for that purp ^fe. 

Poftea to the plaintiff. 



[ 440 ] 

IVedneJdny^ 

WiGLZY againfi Jones, Marlhal of the Marfhalfea. Ju^re acth. 

TN an a£lion againft the marflial of £. if. for an cfcape the In an a£^ion 

declaration ftated that one Mary Berpgret de Frouville was ^^^^^^^^ 
. . . . , . .«-. e r marlhal for 

indebted to the plaintiff in 34/. 9/. for goods foLl and dtlivered, ^n efcapc, it 

for the recovery of which the plaintiff in 5V/m/y term 41 GeO' being alleged 
3. fued out of 5. R. a bill of MlJdUfex to arrcil her, founded '" ^>^ ^^^l^' 
on an affidavit of debt for 34/. 9/. filed of record in B. i?., and ^jj^ pnfoner • 
which precept was indorfed for bail for the faid fum. By vir- was arrciltd 
tuc of which faid precept the faid M. B. de F. on the 2 ]h of on fnefne pro- 
Sfptembery &c. was arrcfted by the (hcriff of MiddUfex^ and de- ijpQ„„j,| \^^^ 
tained in cuftody for want of bail; and being in fuch cuftody fore a Judge 
for the caufe aforcfaid, on the 34th of the fame September (lie ^^ chambers 
was brought before Sir S. Le Blanc^ one of the Juftices of B, R, \ V^ rl a * 
at his chambers,^c. in the cuftody of the faid (heriff by virtue corftuy and 
of a writ of habeas corpus iffucd out of B. R. and direded to the was by him 
ihcriff, &c. and the faid M. B. de F. was thereupon committed .^^^^^?^'\^ 
• by the faid Judge to the cuftody of the marfhal of the Mar- the cuftody 
ihalfeaj &c. at the fuit of the plaintiff in the plea aforefaid, and of the mar- 
for the caufe aforefaid, there to remain until, &c. as by the re^ ^^^ ^ ^ '^^ 
cord thereof no*w remainivg in the court of our faid lord the king ^^^ remaining 
before the king himfetf manifeftly appears^ by which commitment in the Court of 
the defendant, then marflial, &c. took the faid Af. B. de^F, -^^ ^* ap- 
into his cuRody, &c. in the King's Bench prifon. The decla- ^J^h^alt^a 
ration then alleged the fubfequent efcapc of the prifoner, while tion is cither 

.. impertinent 
and furplufage ; for, properly fpcaking, fuch docnments are not records nor capable 
of becoming fo: or, confidering them as qunfi of record^ the allegation is fnfficiencly 
proved by the produ<5tion of thtm from the office of the clerk of tjie papers oi the 
£• B. prifon, with whom they. are .properly deposited. 

the 
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1804. the debt reihained unfatisfied^ to the damage df the plaintiff* 

&c. Pica not guilty. 

azi^nfi '^*** ®°*y qucftioa at the trial was, Whether the averment 

JoNBs. of the writ of habeas corpus and the commitment thereon op* 
t 44^ 3 peering <f record were proved? the only proof being the pro- 
duAion of the original writ itfelf (a) with the committitur an- 
nexedi which were produced by the clerk of the papers of the 
King's Bench prifon, with whom, as the fervant of the marQia?, 
fuch docaments are and have been for a confiderable period pad 
depofited. It was obje£led on the part of the defendant that 
thcfe documents were not records^ and that nothing elfe would 
fatisfy the averment than (hewing that they had been duly re- 
corded in courts which could only appear by the produAiofi of 
fuch a record filed in the court, or an examined copy of it* 
And the cafe of Turner v. Kyles {b) was relied on as in point* 
where the Court held that evidence like the prefent was not 
fufficient to fuftain fuch an allegation ; but that there ought to 
have been an examined copy of the record of commitment as re- 
corded in court. Lord Ellenhorougb C. J., before whom the 
, caufe was tried at the Sittings at Weftmlnfler after Miehaeinuu 
term laft, fuflFered a verdi£l to be taken for the plaintiff, but re* 
ferved the point, and gave the defendant's counfel leave to move 
C 442 ] ^^ ^^^ ^'^^^ ^^^ verdict and enter a nonfuit if the Court (hould 
be of opinion that the obje£lion was well founded. 

{a) The habeas corpus in this cafe was dire£ied to the (hcriff of 
Mlddlefexy commanding him to have the body of Mary Bergiret de 
FrouviiU detained in prifon under his cuftody under fafe and fecurc 
condudly together with the day and caufe of her being taken and de* 
tained before Lord Kenyan C. J. at his chambers in Serjeants' Inn^ 
Chancery 'laney London, immediately after the receipt of this writ, to 
do and receive all fuch things which the Ch. J. ihould then and there 
confider of her in this behalf. Dated 15th of J^une^ 41 G. 3. 

The return of the (heriff dated that the prifoner was taken and de- 
tained by him by virtue of feveral bills of Middlefex, amongft others, at 
the fuit of IVigley, On which was indorfed as follows ; *< Mary B. 
" de F. is this 24th of September 1 80 1 committed* to the cuftody of 
** the marflial, &c. for want of bail^ with the caufes within mentioned, 
*- by S. Le Blanc.'' 

{b) 3 £of. & Pull. 456* and alfo from a MS. note of the &me 
cafe which was read on moving for the rule. 

Sacb 
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Such a motion was accordingly made and a rule nifi granted i8o4« 
laft term, which was fupportccl by Erjkine^ Garrow, and tf^ood: vlri^Tir 
who, in addition to Turner v. Eyles, refened to WigbttHan r. agtunft 
Mulkns [a) : and it was oppofcd by Gibbs s^nd Marryat, who JoMsa, . 
diftinguifticd this from the other cafes, becaufe they were com* 
mitments in execution, and this was a commitment on mefne 
procefs, which either was no record at all, at lead while con- 
tinuing in the hands of the officer ; in which cafe the allega- 
tion was impertinent and to be rejected as furplufage i or if it * 

were a record^ the allegation was well proved by producing the 
original itfeif out of the hands of the officer of the court who 
had the proper cuftody of it. 7&« Court faid that the quellion 
being of general confcquence they would look further into it 
before they gave their opinion* And now 

Lord Ellemborough, C. J. delivered judgment. 

This. was a motion for a new trial in an zQion brought 

againft the marflial of the King's Bench prifon for an efcape on 

mefne procefs. The declaration alleged that one Mary Berge^ 

ret de FrduviUe^ being brought before Sir S. Le Blanc f Krit. by 

virtue of an habeas corpus, was by him thereupon committed 

to the cuRody of the marflial at the fuit of the plaintiff, <^as 

<* by the record thereof no.w remaining in the court of our faid 

^< lord the now king before the king himfelf manifeftly appears.'* 

In proof of this commitment of the defendant in that adion^ 

verified as alleged to be by record thereof, the plaintiff produced ^^ 

in evidence the aAual nvrit of habeas corpus with the committitur [ 443 ^ 

of Mr. Juftice Le Blanc indorfed thereon, Jirom the office of the 

clerk of the papers in the King^s Bench prifon^ It was obje£led 

' on the part of the defendant that the writ of habeas corpus^ with 

the committitur entered thereon , having all along remained in 

ihe hands of the officer, and in the place above mentioned, as 

it appeared to have done, and not having hctn fled of record la 

the court of Sling's Bench at Wefminjler^ was not a record of 

this court within any proper fenfe of that word ; and that there* 

fore the plaintiff, who had in his declaration alleged it fo to be, 

had failed in proving it, and ought on that account to be non* 

(a) a Stra. 1226. and vide alfo Unwtn v. Kirchofi, ib. 121$» and 
Pearfon v. Rawlins, 1 Eaft, 405. as to commitments in execution which 
are entered of record. 

\ VoL.V. [♦T] fuited. 
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1804. fuit€(l. It appeared to me, from all the account I could obtain 

__ ■ - at the trial of the depofit and cuftody of thefe writs, that the? 

W 'CI ay . \ • 

ofaivM ^^^^ never kept in any other manner than this was, and that 

JoN£s* they were i>cvcr m faft filed or depofited amongft the records 

of the court in the Treafury-chambcr at Weflminfltr^ or elfe- 

where 1 and that therefore the allegition in queftion was either 

furplufage, the writ and committitur thereon never being en* 

"tcrcd of record at all} or that the depoGting and keeping thereof 

. so th^ ufual place of cuftody for that purpofe was fufficient to 

maintain the allegation of its remaining of record* As, how* 

ever, it was ftated to me that thtrc had been a late cafe of 

J'uffier V. Ejies decided in the Common Pleas, on the fame 

fuDJed), in which that Court had holden that as the party had 

alleged the exiftenccof fuch a record he was bound to prove it, 

the jury under my direction found a verdid for the plaintiff, 

(which was for ix. only,) and I gave leave to the defendant to 

inov.e to enter a nonfuit, if the Court (hould be of opinion that 

other proof was neceflary upon this hrad. Since the argument 

upon the motion for a new trial we have caufed the moft dili* 

C 444 3 E^^t inquiry to be made as to the cxiftcpce of any records of 

this kind, and we do not -find that any fuch writs of habeas 

corpus, with committiturs thereon, have ever been returned to, 

or filed, or kept by the court or any of its officers* at H^eJInnn^ 

Jler or eifewhere, except in the place, and by the officer, above* 

mentioned } but that the fame have always remained, as any 

other warrant naturally would, 10 the hands of the officer to 

' whom it is immediately directed, and whofe voucher or au« 

thority for the aS of detaining the party it properly is. Nor, 

by analogy to the cafe of any fimiiar writs, do we think that 

they are properly capable of being entered on record^ either by 

themfelves or as part of any other record or proceeding. In 

the cafe of a commitment on a writ of habeas corpus where 

the party had been taken upon a nvrit of execution^ and which 

was the cafe in Turner v. Eyies^ 3 Bof fsf Pull. 4$6.^ it might 

f)offiblj be otherwife ; and fuch habeas corpus and commitAieot 

thereon might be noticed in the QieriflTs return to the writ of 

execution filed of record. But that is not the prefent cafe* 

As> therefore, the writ and committitur neither an of ncorJ^ 

nor are properly capaili of being fo, the allegation refpeding 

themi as nmaimng rf record^ is eiiher an impertinent allq[ation» 

and 
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and may be rejected as furplufage, and requiring no proofp or 1804. 

as at any rate recjuiring no other pr'ocf than it b:is received, by ^ 

the produftitn of the writ a-d return, whicb arc quaji of record; avmnfi 

as the Jamaica judgment in the cafe of Walker v. IViiiery Jn Jombs. 
Doug. I. was holden to be within the meaning of the words 
«• of record** in that cafe, as applied to the fubjea-mattcr. 

Rule difcbarged« 
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In die laft vacation Vicart GiBBSiEfq. one of His Majefty'i 
Counfcl learned in the law, and Attorney -General to His 
Royal Highnefs the Prince of Wales, was made Chief 
Juftice of Chestbr ; and 

Samuel Compton CoX| Efq., John S. Harybt, Efq.» and 
James Stanley, £fq., Barrifters at Lawj were appointed 
Mailers in Chancery. 



Jones again/i Vauohan and Hall* ThwfJa^^ 

A0V. 8th. 
TN trefpafs for breaking and entering theplaintifTsdwelling-houfe ^ conftable 

and taking his dogs, the defendants pleaded the general ifluey executing the 
and alfo juftificd the trefpafs, ♦ihe one as conftable and the other .^?7*"^!?^* 
in his aid, under the warrant of a magiftrate to the conftal>Ie to '' ^ ^^^ 
fearch the houfe and take the dogs, granted on information that fued in tref* 
the plaintiff, not being qualified, kept the dogs there for thc'Paf* without 
purpofe of killing game, &c. Replication de injuria, &c. At ^^^ if with- 
the trial before Lawrence J. at the laft Hereford aflfizes, the fa£l fn the procec* 
of the trefpafs being proved to have happened in January laft, and tion of the 
that the plaintiff on the 17th of May fcrvcd a notice in wiiting "*^* *^^' *' 
on the defendants, in purfuancc of the ftat. 24 Geo. a. c. -14. yT 6» andentitl d 
demanding a perufal and copy of the warrant under which they to a veHi<!tt 

R&ed, which demand was not complied with till the 25th of the ?" proof of 

luch warrant 1 
f|ime month, when the perufal and ropy were given ; it was ob- i^avinij firtt 

complied with the plaintiff's demand of a perufal ahd copy of the warrant before he 
adioa brought, thuugh not withia^;r days after fuch demand, as the ad diref^s. 

VoL.V, Z jcaed •[446] 
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1804* jeAed oa the part of the plaintiff^ that the defeodantt wtte n^ 

entitled t^.a verdiQ under th# ftatnte (^^ becanl^ t|e denuii4 

J^^}* waa opt cpmplied w|th mibin Jut tky afterwalr dt ^ according to 
Vaocuak, ^^^ requifitionjof .tbeiUtutCi which p|it.tbayi'<oat of the pro* 
teAiQn of it. ^at th^ learned Jndge vaa of opinion^ th^ 
however the a£Uon might hifc been veil profecuted againft 
C 447 J ^"^^^ defeiidAiita if it had been commenced after the ezpiratioii 
pf the £f dayii and htforf C9mpUapc< iriA Us^ dom^nd of the 
perufal and copy of the warranty yet not haying been com- 
menced till after fuch compliaacci the magiftrate ought tp hare 
been made defendant; and that thcfe defcndanta were entitle4 
to a ?erdi A ; wihich was taken .for 4heqaii acoordingly. 

JtryU now ynoTcd for a pew tria), on the ground that thp 
flatute waa imperatiye on.th»ioflkec.caecntiog4he warrant of a 
magiftrate to cpmply with the demand of a perofal and copy of 
it within the fix dayav».Qthecwi|ehc-fQr£kited the proteAion of 
it, and could not Vcftore himfdf tohia pririlege by a fubfequeni 
f;qipp|ianoe with the deaaad. . That thif appeartxi plainly to be 
the meantag of the 6rft part of 'the clai|fe : ^nd waa confirmed 
by the fubfequent.part which faya, that << in cafe ^ittx/utb de* 
inand and compliance therewith^ any aQion fliall be brought 
withoqt making the juftice-dcfcadant, the officer on proof of 
the warrant (hall be entitled to a rerdiA* for the word^iK 
has refcfence to the period of compliance before nicntioned a^ 
well as to the demand* And the latter part was merely added 
to fupply the omiffion in the former in not dating iy wbo^ the 
copy of the warrant was to be taken^ which is there required to 
be'done by the p^rty demanding the fame. That if the officer 
could indemnify himfelf -at any time after the fix days^ by giving 
facb perufal and copy of the warrant, hf inigRt be induced to 

(tf ) By f* 6. it is ena^edy 'f That no action /hat( be brought agani(( 
!* any conftable» &c. for any thing done io^obedt^ce to aiiy warraqf 
'* of any juftice oi the peace until demand inade, 5ec. by the pany pi* 
^< tending to bring foch aflioot in writingt of the peruiU and copy of 
<* fuch warrant* and the ^^le hath been refuf^d or n^kAed (or fis^ 
*' daya after fuch demand* Apd in cafCf after fuch demand and com* 
V pliance therewith, by Ibewii^ the faid warrant to and permitting n 
1* copy to l^ taken thereof by the party demandmg the |amc, any 
'' a^ion fliall be bfOjUglu aga|nft fuch conftablc, &f. for any foch 
*' caufe as aforefaid> without ma]cLing the juftice who figned or fealc^ 
*\ the faid warrant defendant, that on producing or profing fodi war* 
** rant at the trial of fuch adipn, the jury fliaD gtre their Terdid for 
!f the defendant* &c. And if fuch aAion be brought jomtly agminft^ 
f < fuch juftice and alfo againft fuch conftabk^ &e. then, on proof of 
!< (\ich wafnun, the jury (haU find f<^r fucli| coa^i^," <^c» 
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withhold them Co a period fo late as to etclade the injured party 

from the benefit of his compliance ; for bj a former daufe in 

the ad, (/ I.) the magiftratOi who is to be l^bftituted a( a de« ^^^i^ 

fendant in lieu of the officer, cannot be fued withoiut one calcn- y^Q^n^ 

(dar month's preriona notice in writing : and hj another daufe^ |[ 448 2 

(/ 8.) the aftion maft be brought within fix calendar months 

after the zSt committed. 

Lord EtLEtlBo&ouGH C. J. It appears to me that the com- 
ftni&iott pat on the a£b by my brother Lawreaa at the trial is 
the proper one. I do not think that the wotd/ucb is neeeflarilj 
to be referred to the time which is given to the officer to complf 
with the demand, but that it meant only to refer to ** fuch Je-- 
ntand" (the ^«rord with which it is joined) as was before men« 
lioned, namely, pf 'tht perufal ^nd copy of the warrant / which 
^nftruftion will beft fatisfy the obje£l of the sA, 
Gross J. declared himfelf of the fame opinion* 
Law&sncb J, The obje£t of the claufe in qaeftion was the 
prote£lion of thofe officers who are charged with the execution 
^f magiftrates' warrants, who before that time were fubjed to 
indiflment if they did not cxecofee the warrants diref^ed to them,, 
or to Texatiotts afiions if they did« For this purpofe theXegifla- 
tore propofed to fubftitute the magiftrate by whom the warrant 
was granted, and who was fuppofed to be cognizant of the lega* 
lity of it, in lieu of the officer who was merely the in(ti\iment to 
execute it, and who was probably ignorant of the grounds on 
which it iflued. It therefore has giren the officer a period of %% 
days after demand of his authority fo»theproduAionof it, wlthii 
in which time if he comply with the demand he fecures his in* 
demnity. But if he delay after that time, he fubjeEls himfelf to 
be fued as any other perfon, and it is then his own fault if the 
party fue him before he has complied with the deoiand. But 
neither the words nor thf intent of the a£t exclude his protec- C 449 3 
tion unlefs he comply within the fix d^iys, provided the party do 
not fue him iu the interval, after the fix days, and before fuch 
his compliance. And this conftruQioo will, I think, beftinfarp 
the obje£l of the Legiilature. 

Le Dlanc 1j It muft bkC the party's own fault if He delay 
demanding a copy of the warrant till it be top late to fi^e the; 
magiftrate. And if the demai^d be made in time, an4 (heo^A-- 
cer, ^tp^ protf£i w^omi was the principal objeft of the claufe in 
queflion, delay, la comply with it, after thofix days allowed him 
by the ftattttc, he a£isat his peril till bo do comply, and fubjefl^ 
himfelf in the interval to be fued as any common perfon, 

Z 2 Rule refuted^ 
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1 804. 

^r^y* liuNT azainjl Silk, 

jt. agreed, in T N aflumpCt for money had and received, ihe fails appeared 

confideration ^ at the trial before Lord ElUnborough C, J. at the laft fittings 

of 10/. to let JfTeflminfter to be thcfe. On the 31ft of Augufi 1802 an 
ahoufcto^., •' i- • , J u .u • u u 

which ^. was agreement of that date was made between the panics, whcrcbf 

torrpairand the defendant, in confideration of 10/. to be paid at tbi time of 
^f^^" r*'"^* txecuting the Uafi after mentioned, and for othci confiderations 
dayt, but B. therein ftated, agreed that within ten da;^s from the date thereof 
was to haire he would grant to the plaintiff a Icafc of a certain dwdliiig* 
immediate houfe for nineteen years (determinable by the plaintiff in 5, lOg 
'^foSde'a!^ * o' ^S T^ars) from the 29th of Stptembir then next, (but poffcf- 
' tionof the fion to be immediately given to the plaintiff^) at the yearly rent 
aforefaid was ^f g^A And the defendant alfo agreed at his own expence to 

to execute a ^^^t certain alterations in the premifrs, and that the premifes. 
counter«part ••-'•, ^. ^ 

and pay the fixtures, and things (hould at the time of executing the ieafeht put in 

rent. S^.took complete repair. And thb plaintiff, in confideration of the afotefaid^ 

poffelfioD and ^^ j ^^ accept the leafe at the rent and in manner aforefaid. 
paid the To/. ^ ^ • 1 n* i 

xmipediaicly, and to execute a counter-part, and pay the rent. The plaintiff* 

but A. neg- took immediate poffcdioh of the premifes under the agreement, 
ledcd to ^^^ p^jj jj^g jQ^^ jjj jjjg fjjj,g tjn^e j^ confidence that the altera- 

le ife and tiOi\% and repairs ftipjilated for would be done within the ten 
m^ke the re days -, but that period and fome days after having elapfed, and 
pairs beyond ,^othing being done, notwitliftanding fcveral applications to the 
the un days, defendant to perform the work* the plairitiff quitted the houfe, 
nocwithftand- giving the defendant notice of his having reicindod the agree* 
ing which B, ^^^^ ;„ confecjucnce of the defendant's default, and brought 
?n"^^ffJffion1 this aflion to recover back the money he had paid. Lord JSZ/^ 
held that B. * borough however thought that the plaintiff was too late to rcfcind 
could not, by the contract, and that his onjy remedy was on the fpecial agree- 
quilting the ^ ^^^ therefore dircded a nonfuit. Which 

hoxAt: for the ' , % r ^ r^ j^t •■ 

default oj Av, Reader now moved to let aQde, and to have a new trial, on 
refcind the the authority of Giles v. Ed'wards{a\ where the defendant 
contrad and agreed to fell to the plaintiff all his cord wood then growing at 

Sc°io/ b an ^ ^'* *^* P^'^ ^^^^ '^*^y *^**^* which the plaintiff was to pay for ia 
adion for March 1 79a, and the defendant was to cut, cord, and clear from 
monty had ^fj[ ^he premifes by Muhaelmeu following. And the cuftom of 
W co^^^lT^*' ^^^ country was for the feller to cut off the bougba and trunks, 
only declare for ^ breach of the fpecial contrafi ; for a contrad cannot be refcindcd 
by one party for the default of the other, anlefs both can be put' in itatti qw> as 
before the coiitrad t and hcK B. had had an lut^mfldjate po&Ai» ^thc pttaifct 
under the agreement. 

•L4>J " {a)TTertaR^}Zu • 

and 
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and cord the wood, and for the. buyer to re-cord it, after which 1 804. 
it became his property* In March 1792 the plaiotlfF paid 2p — *- 
guineas on account % and the defendant having corded only ten -V" 

oqt of fixty cords which were cut (half a cord of which the Silk. 
plaintifFhad re-corded, and meafuted the reft), and negle^ing 
to cord the remainder of the wood, the plaintiff gave notice of 
rcfcinding the contiad, and brought an a£ilon for money had 
and received to recover back what had been paid. The fame 
objeAion was there made as is now infifted on| but LawnnceJ* 
before whom it was tried overruled it, on the ground that as it 
was the defendant's own fault that the contrail which was en* 
tire was not executed, the phiatiff might recover back the ma* 1 
pey he had paid, the confideration having failed. And this ; 
(lire£lion was approved by the Court, upon a motion for a new 
trial. So here the con;ra6l was entire : the 10/. was to be paid 
in conGderation of the repairs being done, and the pUiniiff was 
not bound to have paid it before \ nor could the defendant have 
fued hin^ for it without averring performance on his part. But 
the plainti^, having paid it upof\ th^ faith of the agreement . 
which has not been performed by the d^fet^dant, has paid it in * 
^is ovfn wrong and without confideration. The fornxer cafe is 
even ftronger than this ; for there was a partial perfornriance of 
the contrad by both parties, whereas here th^ defcrxdant has 
done nothing towards theexecuitionof lU And again, in that 
^afe the money was paid in purfuance of the terms of the con« 
tra£la and*fo far confirmed it, wiiereas here the plaintiff was 
not bound by the contrafl to have paid any thing, and there- 
fore the pajment was no affirmation of it, but was made merely 
upon the confidence that it would be performed, a confideratiox^ 
which has wholly failed. 

Lord Ellekborough C. J. Without ^ueftioning the au^*^ [ 4^^ 1 
thority of the ca(S cited, which I admit to have been proper])^ 
decided, there is thij difference between that and the pref&nt ^ 
^s^t there by the terms of the agreement the money, was to b^ • 
paid s^ntecedent to the cording and delivery of th.e wood, .and^ - 
l^ere it was not to be paid till the repairs were done and the leafe 
executed. The plaintiff there had ao opportunity by the terms 
of the contract of making his (land to fee whether the agree- 
snent were performed by the other party before he paid his mo- 
sey, which the 'plaintiff in tbi^ ca(e ba.d : but in (lead of making 
bis ftand, as he might have done^ on the defe|nda.')t*s nun« 
performance of what he had und«rtakei» to do, he wavctd his ^ 
rljght, and voluntarily paid the money ; giving the defendant . 
^icjit fot bis future performance of th^ cootii^cl \ aod after* 
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• frfcvff cohtiiiiied in poflcffion notwithftanding the defendant'i 

* dtftkult* ' Now where a contnA is to be refcinded at all, it muft 
lie refcinded ib toto^ and the parties pot in ftatu quo. Bat here 
was att intermediate occupadon^ a part cxecntk>n of the agree- 
ment, whidk was hicapable of being Yefcinded. If the pUintiff 
might occnpj the premifes two days beyond the time when the 
lepairs were to hate been done and the kafc executed, and jet 
lefcind the contra&y why m^ht he not refchid it after a twelve* 
month on die fiune account. This objefiion cannot be gottea 
lAA of: the parties cannot be put in ftatu ^o. 

Grosb J. of the fame opinion^ 

Lawrbmcs J* In the Gifif referred to, where the contra^ 

Was itfchided, both parties were put in the fame Etnation they 

C 453 3 were in befeie. For the defendant muft at any rate have corded 

' his wood before it vras fold. But that cannot be done here 

* HrHere the plaiddflF has had an intermediate occupation of the 
pfemifes n^er the agreements If indeed the lof. had been paid 
Q>edfically for the repairs, and they had not been done within 
the time fpecified, on which the plaintiff had thrown np tho 
premifes, there nught have been fome ground for the plaintiff's 

* afgnment that the confidesation had wholly failed : but the mo- 

* ney was paid generally on the agreement, and the plaintiff con<* 
tinned in poflbi&on after the ten days, which can only be referred 
Co the agreement.^ 

Lb Blamc J. The plaintiff voluntarily confented to go on upon 
die contraft after the defendant had made, the defauk of which 
he now wiflws to avail himfelf in deftru£lion of the contraft. 
• But the parties cannot be pnt in the fame fituation they were in, 
becaiife the plaintiff has had an occupation of the premifes under 
Aie agreements Rule refufed. 
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T\ Jtnei appealed to the Quarter SelSons of QIamorganflnre 
*^* again A a poor rate, made for the paiiCh of Aheravon in 



Where a cpr- 
poratjoii was 

of certain Qn«> that cotmtyt and theSe(&ons quafiied the rate, fubjeA to the 

ihclofedbuids opinio'n of ihb Court on the following cafe, 
which were 

ftoeked with the cattle of the refident bofgefles, or the widows of firchr who alone' 
weDC pennitted by the burgeffcs to claim luch ri^ht, and alfo by poor panihioDertj 
wbo were admitted to fuch enjovmetit from chanty \ and ftfch hndi were altoffrther 
omitted .out of the poor rate ; the SelQoni on appeal by one who had given aotfee 
of hb objefkion tom parilh officer^ and to the corporation at the party interefted 
under, the ftaU 41 GT*}. ^. t^ /• & having qwaflkd the rate, this Court confirmed 
that order. 

The 
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"Hje parifli) town, and borough of Aherawn in the county of 
"^aiv are co-extenG? e^ and hate churchwardens and ofer- 
pointed in the commoi| way. The portreeve, alder- ^^V* 
Surgefles, fome of which latter refide in the borough f he inhabit* 
^^ Nme in the neighbourhood, and others at a diftance, anci of 

^^ "t in their corporate capacity of certain inclofed Aibratok. 

W "^ Tiount of acres, and they are alfo in like 

'V' '^ o' 3^0 >^ci of uninclofed marfli landi, 

C^ ^r/(} worth 10/. an acre, and of about too 

^ r^ C> .4in, worth 5/. an acre« 'The inclofed land is 

' ^ ^ parcelled out between the refident burgeflfes, who oc- 

'^ ^ the fame as tenants, paying to the corporation certain Tents 

^cording to the iamt and value. Thefe inclofed lands are charged 
in the rate to the burgefles, the renders, as occupiers, in proper- 
tioii to their fe? eral rents, and as fuch thofe burgefles pay the 
poor rates, and alfo the land-tax, to W||uch the inclbfed lands 
are alfo rated. In the poor rate the inclofed lands are charged 
under the title of *' 72# Burgeffes land^ (which covers the tlu'ee 
columns in the other part of the rate referved for landlordsp 
temmiHtSf and oecu^ers^) adding the perfon's name from whom 
tlie rate is coUeAed, and the valuation of his occupation, and 
the fum to be colleAed. The corporation have not any live 
ftock'by which they can occupy, nor any perfonal chattel!, 
except their maces and halberts. The uninclofed marfli an4 
mountain have never been charged to either l^nd-tax or poor 
rate. They are occupied as common land by the individual 
burgefles or their widows who are refidents, and keep ftock to 
occupy ; but thofe burgefles who have not any ftock, or are non- 
refident, do not receive any benefit from the fame. The bW- 
geflcs do not permit any perfon but burgefles or their widows 
to claim a' right of pafturage on thefe uninclofed lands, but they C 455 3 
fuffierby way of charity and in eafe of the parifli fome poor per- 
fons who are refidents, not being burgefles, to depafture there. 
Of thofe who depafture every perfon occupies according to 'the 
quantity of his ftock, fo that one occupier may have 18 head of 
cattle and 100 flieep, there being no limitation, and another not 
more than one cow, or one horfe, or even one flieep. In the 
poor rate in queftion the uninclofed marfli and mountain lands 
are as ufual left out. And D* Jones gave notice of appeal againft 
tlie rate to the churchwardens and overfeers of the poor of the 
pariib, and alfo to the portreeve, aldermen, and burgefles of the 
town and borough of Aberavortp ftating therein, as the ground 
of objeftion, that they had omitted to rate the marfli and moun- 
tain lands, called Mcravon Mar/hei, and Aberavpn Mountain^ all 

a which 
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1804. which faid premifes were in the poflcfllon or occupation of flic 
^ •~" faid portreeve, aldermen^ and burgefies. This notice wag ad* 

afoxnJi n^ittrd to be well fcrvcd on the churchwardens and overfeers of 
The lohabi- the poor, and on the portreeve, aldermen, and two of the pria- 

tants of cipal burgclTcs in their corporate capacity ; bi|t the majority of 
iimiftAvoii. ijj^ refidcnt burgpfles and other perfons who were occupiers of 
the fiid unipciofed lands were not (ierved, aod a number of out- 
dwelling burgcfles within the county and jurifdiflion of the 
court were not ferved. On the hearing of the appeal the quef- 
tions before the Court were, firft, whether thefe uniaclofed 
lands (hould, under the circumftances of the occupation, be 
rated at all : fecondly, whether, if they were rateable, the port- 
reeve, aldermen, and burgcffcs were to be confldered as occupi^rs^ 
and to be rated as fuch, and notice of appeal to them in their 
corporate capacity to be deemed, fufficient \ or whether the fe- 
[ 45^ 3 ▼^f'i' and refpcciivc bargtffes and other perfons who were the 
adual occupiers were not the perfons to be rated, and that in 
proportion to their refpeQivc ftocks : and if fuch peifons were 
to be rated, whether the Court could quafh or amend the rate 
without fuch petfons firft having notice under the ftat. of the 
41 Geo, 3. c, 23'/ 6., which they had not. 

Praed Serjt. and Bevatiy in fupport of the order of feflions^ 
contended, id. That the uninclofed lands, producif>g profit, 
were clearly rateable (which was not denied). 2dly, That the 
corporation who were the owners of the fee were properly rated 
for fuch land in their corporate capacity, there being no known 
diftiod occupation by any other ; according to ^^v. Gardner{iBi)* 
The perfons who aAualfy (lock the land are either the different 
members of the corporation, who, as fuchy claim the privilege, 
or the widows of fuch, who are admitted by the curtefy of the 
body to participate in their enjoyment, or poor perfons who are 
fuffrred to turn (lock there out of charity, and in eafe of the 
pari(h, who have never been deemed proper obje£is of rating. 
The enjoyment of the common being indifcriminatcly by fuch 
of the burgt:(res as are rcfident and have Rock cannot confticute 
an occupation diftinfl from that of the corporation in general in 
right of which they fo enjoy it : and the value of the individual 
enjoyment is liable to fluduate from day to day, and cannot be 
afcertained ; which differs thefe from the inclofed lands, where 
the refpe£live burge(res have individually an eacluGve occupa* 
tion of their feveral (harrs, diftind from the poflcflion of the 
corporation iifclf. In order to render thefe perfons individually 
C 457 3 rateable thej muft be conGdered as tenants to the corporation ; 

wherea% 
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whereas they aflume to occupy in their own right as members 1804. 

oF the corporation, and not as tcn<int$) whether with or with* - 

but rent. Then as to the poor prrfons who are permitted out The Kino 

of charily to turn upon the common, they cannot be confidcred «,, *^/"?r,. 
• 1. I 1 r r T rri- . The Inhabi- 

as occupiers who arc rateable. {^Laivrence J. The mere cir- ^^iits of . 

cumftance of a perfon being permitted to occupy land out of ABLaATOx* 
charity is no objection to his being rated in refpeA of fuch 
occupation (0). Suppofing the perf^ns to be tenants at will 
without rent, they would not therefore be exempt from being 
rated.] They are not tenants at will ; they have no intereft at 
all in the land, which a tenant at will has till the will is deter*, 
mined. Then taking the corporation to be the occupiers of the 
common land by means of the actual occup'ition of their own 
members generally, and of thofe perfons who as their fervants 
are allowed a gratuitous occupation; the notice required by the 
ftat. 41 Geo. 3. c, 23./ 6. to be given to the panics interefied, as 
well as to the pari(h officers, where a rate is appealed againft. 
for the omiffion of any perfoa who ought to be rarcd, has been ■ 
complied with. That entitled the appellant to have his appeal 
heard, and to obtain redrcfjj; and ir w.»s difcretionary jin the 
Seffions afterwards whether they would quaQi the rate on ac- 
count of the magnitude of the omiffion or the uncertainty of 
the value to be added to the rate. And at all events, fuch a 
prim^ facie cafe of occupation by the corporation was proved 
as called upon them to (hew a dlftin<a occupation in other 
perfons i according to the dodrine i\\ Rex v. Gardner. And 
thi^ is a more reafonable conftrudtion of the a6t than requiring 
notice to be given to every individual who may happen to turn 
a fingle (heep upon the, co^nmon one day and none ilic next, [ 4jS ] 
whofe numbers it would be fqarccly pofliblc to afcertain, and 
ftill Icfs the value of their fcvcral interctls in order to rate them • 
equally. The corporation is the only body really " intercfted 
in the event of the appeal," within the fair meaning of the ad. 
But fuppofing it were uncertain in whofe occupation the com- 
mon lands were, yet the fubje^ matter being admitted to be 
^ rateable, and not rated, it was fufficient to warrant the Scflions 
in quarhing the rate 10 compel the parifn officers, whofe proper 
duty It IS, to find out in whofe occupation the property really 
was, -and make their affcffmcnt accordingly. 

Erjkine and Comyn contri. The ftat. 4 r Geo. 3. c. 23. / 6. ^ 
is peremptory, that any appellapt objcaing to a rate on ac- 
count of the omiffion of any pcrfon, (liill give notice to the 
patty mtereftcd is Well as to the p,ri(h officers, in order to 
(tfj Vide RcK f. fiifm/aj^ andVik,ij^ i ErJ, ^ 

.7 cnublc 
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1804. enable fuch paurtj to eome and defend his intereft, and the ap* 

" pellant i$ not entitled to be heard without proving fuch notice^ 

^ ^i? ^ '^^ ^^^ ^^^ appellant is bound to know who the perfons are, 

The iDhabi. ^^^ omifBon of whom in the rate he complains of $ and if he 

unu of cannot girt reafonable CTidence to fatisfy the Seflions that fuch 

AyiaAVoir. partj ought to hare been included^ his ^appeal mull be difioiiBcd. 

It is not enough to (hew that fome other perfon is omitted to 
whom he has not given tl^e notice required by the ad ; bccaufe 
if that perfon were before the Co^rt he might be able to fatiify 
it that the omiflion was proper i and therefore in a doubtful 
cafe the notice rf(}uired would be purpofcly withholden in order 
the more eafilf to procure the rate to be quafhed upon ex parte 
evidence. But upon the cafe dated, fo far from its being (hewn 
that the corporation were the occupiers of the common land^ 
C 459 ] that their occupation is negatived | for it is ftated that they had 
no ftock wherewith to occupy it, and . an a£kual occupation is 
(hewn by others, to whom there was no notice to defend, as 
required by the ftatute. It is not enough to (hew that property 
yielding profit is omitted in a rate, without (hewing (bme beneficial 
occupier who is liable to be rated for it i as in the cafe of St. LmU% 
hofpital (a). The poor's rate is not a tar upon property, but upon 
perfons in refpe£t of property. And the law does not look to the 
title, but the aAual beneficial occupier. The feveral burgefles 
then who turned upon the common have an individual beneficial 
occupation of it diltinA from any corporate charadler, though 
> fuch benefit may be derived to them through that title. In like 
manner as the officers of an hofpital, who have an individual 
benefit derived to them from their occupation of certain rooms, 
are rateable in refpe£l of that beneficial occupation. The cir« 
cumftance of their occupying without payment of rent only 
proves their occupatidn to be more beneficial. Befides, in order 
to apply the occupation of individual members of the corpora* 
tion to the corporation itfelf, all the members ought to enjoy 
the fame privilege, whereas this is confined to the refident mem« 
bers. Then again the occupation of the widows of corporators 
can only be applied to an individual occupation. And the cir« 
cumftances of other perfons beif^g permitted to occupy out of 
charity docs not render them lefs liable to be taaed in re(pc£k 
of the property which they fo enjoy. 

Lord Ellenborough C. J. The cafe is very loofcly and iuac* 

C A6o 3 curately drawn. We ought to have the right of enjoyment mo^f 

diltinAly dated. It does not appear whether the burgefles wba 

(a).a^«rr. 1053. 

turned 
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turned ftock mt the coaunmi did ■ fo' in right of their firaiidii(b| or 1 Sb4^ 
bjpermifiionofthecorponte'bodf. I own Huve great difficulty •^— 
in deciding that a perfon who haa a mere permiffion to turn bis *~^yy^ 
cattle on another's land is rateable as an occnpierr The InUbU 

Gkosb J. The queftions pnt at the end of the cafe might tanu of 
)>e Tery .proper to be conQdered by the Seffions ; but that is nolf A^saAToiTi 
|he proper form of drawing up a cafe for the opinion of this 
court* We can only (ay wliether the Seffions have dtoe legally 
}n quafliing the rate^ 

Tie Court then feemed inclined to fend the cafe back to the 
Seffions to be reftatcd | but after fome f urdier confultation oii 
^he benchf 

Lord Ellsmj^oeodgh C J. fand^ on further confideration, I 
flunk we may deal with the cafe as it is. Here is a large track 
of property producing profit iirhich is liable to be rated^ and no 
j>erfon is in U6t rated for it* This property is dated to belong 
to the corporation, and it may be doubtful whether the occupa- 
tion (hewn be their ocqupation or that of individuals. Under 
tbefe ctrcumftances' I cannot fay that the Seffions haVc done 
wrong in quafliiog the race. The rate therefore is quafhed be* 
caufe no perfon has been rated for property which ought to hava 
|>een rated. 

Per Curiam, Order of Seffions confirmed. 



CoxETER againft Burke and Another, Bail of Price, i^^, loth. 

^pH£ principal was arrefted on a teftatum fpecial capias tiTued A fctre facias 
out of London^ where the aQion was commenced by original^ "P^" arctt>g- 
and the venue laid there : and the bail were alfo put in with the ball taken in 
placer for London^ but they juftified in open court at Wcftminfter. open court lu 
And after judgment by default and a writ of inquiry executed, ^' \e^^S^ 
and final judgment entered, and a writ of capias ad fa^isfacien* ^ ^MUdlefex 
dum ifiued into Londor\, which was returned non eft inventus, where the rc<i« 
Wtits of fcire facias and alias fcire facias iffiied againft the bail, ^^^^ *^' ^^?' 
and were lodged with the (heriflFof Middlefex^ and two nihiSs fc- ^^^ nnKcJd* 
^rned. Whereupon (his rule was obtained by ings which 

Garrow. and J^awe^f far fetting afide thcprqceedings againft commenced 
the bail for irregularity, hecaufe the writs of fcire faciu ought to ^ ^^\S^^ ^ 
have been profecuted in the fame county in which all the prior pro- ^f,n. And 
i:eediugs were had, according to Harris ▼. Calvert and another {a)^ fcmble that It 
^nd Mrbcrc d^r bail ipight iiaturally apc^ W ^^\ for thofc pin- ^"J"*^,"^^ ^ 

where than in A&A//^«, 
(a) I Eajli 603. 

ccedings 
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,>i8o4« ceedlngSf hj which it was the iotentlon of the law and pra£tic0 
*-*^ , of the coart to give them notice to render their principaL 
o^'^ /f<^0i^£rr;x, who (hewed cilife againQ the rule, faid» that ta 

BuMi. the cafe referred to the Court conlidered the bail which had 
been put in improperly in MiddU/efs as a nullity, and therefore 
that there was nothing td warrant the fuing out of the fcire. fa* 

{[ 462 3 cias in that county ; but here the recognizance of bail was rega* 
larly taken in MiddUfep^i and confequently there could be no 
objc&ion to fuing upon it, as upon a records in the fame coun« 
ty. And he cited Bond y. ffaac (0) as in point, that the fcire 
facias mpft be fued oufinto Middle/ex where the recognizance 
remained, and not into London where the original caufe of adioa 
' was. He aifo infifted that the irregularity, if any, had been 
wared, becaufe the defendants had appeared to the fcire faciaa 
Cnce the rule nifi had been obtained. But to this latter ground 
it was anfwered, and fo ruled by the Court, that the rule having 
been obtained on the lad day of laft term, which was no ftay of 
proceedings, the defendants were lobliged to appear^ and chero- 
fore it was no warer. And on the principal point 

The Court Mrere clearly of opinion, that the writs of fcire fa<* 
cias and alias fcire facias were regi^larly profecuted in MiddUfefta 
where the recognizance of bail was recorded. And 

Lord Ellenborough C. J. referred to Sb'utfk v. Wood{b) as 
in point ; and added, that it never was -doubted but that an ac- 
tion founded on matter of record might be brought in the 
[ 4^3 3 county where the record was filed } and that there was the pro- 
.per county, though in fome fpecial cafes there might be an 
option between that and fome other county where the caufe of 

(0) I Burr. 409. 

{b) Salt. ^S^. 600. 6>;9. 6 Mod, 42. and Hoh*i Rtp. 61 a. Accord- 
ing to this cafe the aditon on the recognizance of bail in'^. R, can. 
only be brought in llidd^efex^ becaufe it is always entered generally 
as taken in court, though taken adually by a Judge at chambers ; 
and It is no record till entered. But it is otherwife in C. B. i where 
the recognizance binds as a record from the firil caption, and before it 
' is fileJ at fVefimfJltr i and therefore where it is taken by a Judge of 

C. B, at Serjeants' Inn, In which cafe a fpecial entry is made of its 
being fo taken on a day certain, and afterwards it Is fried at iVefimitfier^ 
a fcire facias lies on it either in London^ where it Is fo takcn^ or in 
Muidlefex, Tehere it is filed and becomes a record in eourt. And vide 
Hall T. Wmckfield^ Hob. 195. Fuhrit^ v. Thomfom^ Banui^ 207*. 
Cocb ▼• Gnen, G. CoobcU Hfp* ji.j ai^i Kawy v. TbomtOHf a Bloc* 
Rep. 768. 

a£Uc& 
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a&ion in part arofe. That here the fcire facias was properly iBo4. 
brought in Middiefex^ whether the principal a6^ion were com-* ^ 

menced by original or by bill. And Lawrence J. obfcrvcd of CoxErAa 
the cafe of Harris ▼. Calvert^ that the only point decided was Burkb. 
that the putting in of bail in Middiefex by mlftake, where all the 
prior proceedings in the caufe were in London^ was a nullity, 
and therefore did not warrant the fuing out of the fcife facias 
in Middiefex. 

Rule dlfcharged. 



WooLNOTH againjl Meadows. A^{'*?iih. 

I N an aAion on the cafe for flander the plaintiflT declared, Slanderous 

That whereas he had never been guilty nor fufpcAed of the ?^^'^'^^™,|^ . 
deteftable crime of buggery, or of any other fuch dctcftablc y^ ^j^^ Court 
crime, or of any attempt or difpofition to commit the fame, in the fame 
&c« ; but had obtained the good opinion of divers fubje£ls, and fcnf*^ ^^ ^he 
had been propofed as a volunteer for the defence of the country ^jn^^^^^yy 
at a certain fociety, &c., yet the defendant knowing the pre- ordinarily 
mifes, but maliciouily intending to injure the plaintiff, and to underftand 
fttbjeft him to the pains and penalties of the law, &c., and to fo^ij^cie ^ 
caufe it to be believed that he was a perfon of unnaiural paf- one faid of 
lions, and guilty of the crimes aforefaid, * or fome jof them, and another that 

to caufe him to be rcjcaed as a volunteer by the faid fociety, ^'^ ^^l^f^^^ 

* . * was tnfamous^ 

and to be abhorred and (hunned by all mankind, as a perfon ^ii^^ ^ would 

unfit for and unworthy of all fociety, on, &c., in a certain dif« hedifgraerful 

courfc which the defendant had with divers fubjefts, members 'v^^'^f/^*^^'^ 

of the faid fociety, &c., wrongfully, falfely, and maliciouily propofed him 

fpokc thefe falfe, fcandalous, and malicious words of and cpn- as a member 

ceming the plaintiiF having been propofed as a volunteer as tf*^yf^^y 

aforefaid, viz.. His (meaning the plaintiff's} character is infa^ sJ^ianin" 

tnouSm Hi nvould be difgraceful to any fociety. Whoever propofed full to it^ that 

him mufi have intended it as an infult. I will purfue him and hunt ^* y*^!^ 

•^ / pubRIh his 

Jbame and infnmv, that delicacy forbad him from bringing a Sr.B charge^ hit 

it ^as II MALE coifd who complained to him; fuch words were nndedlood to mean a 

charge of unnatural pradliccs, and fufHciently certain in themfclves to be adionable, 

without the aid of an innuendo to that purpofe, wfitch it was admitted could not 

enlarge the fenfe. And held that fuch words could not be juftified by any 

plea naming^ for the fird time, the perfon from whom the def<pndapt heard the 

complaint. ♦ [ 464 J 

Vol.. V. A a him 
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1804. Umjirom allfociitj. If his name is enrolled in the Rojal AcaJemyt 
WoTTkoth ^ **'*'' ^^^ '' '^ ^^ era/edf and will net leave a Jlone unturned te 

ttg^tgifl pttbli/b kis Jbame and infamy ; delicacy forbids me from bringing a 
Ms^AsiW^* dire^ charge^ but it was a male child of nine years old who com* 
plained to me (meaning that 9 male child of nine years old had 
complained to the defendant of fome unnatural crime committed 
by the plaintiff upon fuch male child). And then the plaintiff 
averred that the words were fo uttered and^publiflied by the de* 
fendant with intent and meaning to convey, and that the fame 
were by the faid perfons in whofe prefence they were fo uttered 
and publiOied, underftood and beljf:ved to convey a charge 
againft the plaintiff that he was a perfon of unnatural pafiioBS 
and appetites^ and was capable of committing, and had com- 
mitted the abominable crime of buggery, and was thereby ren* 
dered infamouSi and unworthy of all fociety, &c. There were 
feveral other counts, laying the fame charge iu different ways. 
To this the defendant pleaded, ift^ The general iffue i adlyt As 
to the words laid in the firft count, that before the fpeaking ami 
poblifliing them, to wir, on, &c. a certain male child oS 9iBC 

£ 465 ] years old, to wir, one jf, B* did complain to the defendant of an 
unnatural crime before that time cammittcd by tl^e defcoda&t 
upon fuch male child. And fo the defendant jufUfies fpeakiag 
the words. To this there was a general demurrer; and to this 
and ar third plea to the fame count, in fubftance the faine» there 
were afligned as fpecial caufes of demurrer, that the defapdsat 
bad not juftified or aofwered the fpecial matter of t^e fiift CfmAt^ 
nor had averred that the coo^plaiuts in thofe pleaa Bcfppdifolf 
alleged to have been made to the defendant wetc true, or that 
the defendant believed the fame to be true.; and that the matter 
of thofe pleas do not aoipunt tx> a traverfe of the firft coi|nt,biit 
are conliftent therewith, &c. ; and tha^ the masters attempted 
to be put in iffue by thofe pleas are immaterial, &c. The fame 
caufes of demureer were afligned to the fifth plea, which coof 
tained a fimilar juftification of the words as bid in the 
other counts of the declaration. And to the fourth aod 

ft 

fixth pleas, the one applying to the firft, and the other to all the 
cottnis,aUeging, by way of juftification, the fa£t of the plaintiff's 
having- committed the crime imputed to him as well as the rela* 
tion of A. B.*t complaint to the defendant before the uttering 
of the wordsi the plaintiff replied de injuria fui proprxi abfque 
tali caufi* 

a^ Scarlett, 
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' Scarlett^ in fupport of the demurrer, relied on the authority 1804* 
of the rule in Lord Northampton^ % cafe (a), recognized in Davis ' 

y. Lnuis{b)^ that if one fpeak flanderoua words without naming oot.NOTrt 
at the fame time the perfon from whom he heard thero, he can- Meadows. 
not afterwards juftify it by naming the original flandcrcr. The 
f eafons for which arCi that, by naming the perfon at the time, 
he gives the party injured ari aflion againfl fuch fland^rfr, and [ 466 3 
is himftif a witnefs to prove it ; and he alfo does not pledge his 
own credit to the flander, but merely that of the firft relator of 
it| which fo far abater the injurious tStBt of it. Upon this 
ground the juftifications demurred to, where the name of the 
original author of the dander is fird mentioned, are bad. But 
further, it would not be enough for the defendant even to name 
the author if, as in this cafe, he repeat the flander in fuch a 
manner as to fignify his own belief of, and intention to zGt 
upon it. As in Maittand v. Goldney (r) it was confidered by 
Lord El/enborough that one who repeated flander, after knowing 
it to be unfounded, could not juftify it by having named his 
author at the time. 

Burroughs contra, contended that the declaration itfclf was 
bad, becaufe there was no dire£l negative of the boy's having 
made the complaint^ as in Meggs v. Griffith (d) ; which accounts 
for the queftion of juftification having been there entered into 
upon the plea of not guilty, which put in iffbe the fa£t of the 
defendant having heard the flander from another before he re« 
peated it. And Crawford v. MiddUton {e) is in point to this : 
where the plaintiff having declared for flanderous words charg- 
ing htm with felony, faid by the defendant to have been fpoken 
of the plaintiflFby a perfon whom the defendant met on the road^ 
judgment was arrefted by the opinion of three judges for want 
of an averment that in truth nobody had faid fuch words to the 
defendant ; againft the opinion of Tiuyfdin J. who thought that 
the words being laid to be fpoken falfely and malicioufly, and fo 
found by the verdift, was a proof that nobodj had faid fo to him. 
[Lord Ellinhoraugh C. J. The rule in Lord NorthampUff^ cafe, || 467 ] 

' confirmed in Davis v. Lewis^ is, that flanderous words can in 
no cafe be juftified upon the report of another, unlefs the name 

^of the original flanderer be given at the time.] Thcfe cafes only 

(a) 12 Rep. 133, 4« (b) 7 Term Rep. 17. {c) 2 Eafi, 426. 
{d) Cro. £Ii%, 400. [e) i Lev, 82. 

A a 2 ^Pplf 
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I 

1804. ^PP^y where an a£kiqp w^uld lie apon the words agaioft the 
— — original fpeaktr. But here no aAion could have been fnaiataine4 
.WooLNOTM againft ihc boy upon any words imputed to hiir. And where 
MiADOws ^®^^* ^^^ uncertain in themfelvesi as thofc fpoken By the dc* 
fendant) they cannot be rendered more certain by an innnendo^ 
without firft introducing prefatory matter to which they may be 
applied, as w^s fettled in Rtx v. Horru[a\ An innuendo can* 
not enlarge the fenfe, which is attempted to be done, by intro- 
ducing under it| that the words fpoken, which were merely that 
a male child had complained to the defendant, meant that fuch 
male child had complained to the defendant of fime unnatural 
crime. [Lard Ellenhorough C. J. Confider the cafe then as if 
the innuendo were (truck out, and attend to the words them* 
fclves ; whether, when takt^o akogether, they do not naturally 
import a charge of this fort. ^ Grofe J. We muil read the words 
in the fame tenfe as common people who heard would under* 
ftand them.] The words are certainly abufWe j but they do 
not in themfeWes neceinrily point to the particular crimen 
though they might have been (hewn to have done fo by iotro» 
doQory matter. If the plaintiff had been before charged with 
having been guilty of indecency to a woman, thefe words w^uld 
have been equally applicable. 

Scarlett, in reply, ohferved, that the opinion of the three 
Judges in Crawford v. Middleton went upon the ground that the 
C 468 3 defendant might have jufti6ed the flanderous words upon the rc« 
port of another without naming him at the time ; which was 
contrary to the rule in Lord Nortbamptoti*$ cafe, now fettled to 
be law. That from the frequency of a£lions for flander in for« 
mer times the Judges were accuftomed to conftrue the words ia 
mitiori fenfu, where they would in llricinefs admit of different 
eonftrtifiions; but Gnce the cafe of Bakery. Pierce {i) a more* 
feniible rule has prevailed, nameljr, to conftrue words in the 
fenfe in which they are commonly underftood. as applied to the 
fubje£l-matter. And Phillips v. Kingston {c) is to the fame 
effe£l. [^Lanvrence J. Many of the old cafes on flander went 
to a rery abfurd length. There is one {d) where the chai^ge 

(a) Cowp. 684. 

(6) 2 I^. Pcy^^g* Vide Button v. Haytvard^tLtrtfomeiia i Fin. 
Mr. 507. from MS. 
(r) I Fentr. 117. 
{d) This it the cafe of Sir T, Holt v. Jfflgrigg, Cro, Jae. i^. 
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wasi that the pI^intiflF ^* had (truck his cook on the head with a 1804. 

cleaver and cleaved his head ; the one part lay on one (houlder» -— 

and another part on the other j" and yrt the judgment was ar- Woolnoth 

rcfted after vefdi£l becaufe it was not dire£Hf averred that the. Meaoowi. 

cook was killedi but only argumentatively. But all thofe cafes 

have been long fet at reft. J Then as to the objeflion, that the 

words do not point at any certain crime, it is impoflible to read 

them without underftanding what fort of crime was meant to 

be imputed. The only ufe of the innuendo was to fix the de- 

fendant's intention to be to ufe the words in the common accep* 

tatioii of them. The words date that the plaintiff is unfit for all 

fociety, that he is unfit for the fociety of mem that the defend* 

aot would publifli his fliame and infamy ; that he was reftrained 

by delicacy, from bringing a direA chargCi and that the complaitit 

was made to him by a male child of nine years old. 

Lord ELLfiNBO&ouGH C. J. (after ftating the pleadings.) r a^^ *\ 
The pleas demurred to are bad*, becaufe they fall direflly within 
the role laid down in Lord Northamptorf% cafe (a)^ which was 
confirmed in the late cafe of Davli v. Lewis {b\ that in order 
to enaUe a defendant to juftify flanderous words upon hearfay 
be mull difclofe at the time of uttering the flander the name of 
the perfon from whoni he heard it, and it is not fufficient to 
name him for the firft time by his plea ; the oh]t€i of which is 
to give the plaintiff his a<9ion in the firft inftance againft the 
original author of the flander. The pleas then being out of the 
way,' the queftion arifcs upon the fufficiency of the words laid 
in the declaration to maintain the aAion. And it is fitfl ob- 
jeAed that it (liould have been averred that nobody had made 
die complaint ftated to the defendant. But that objedion is 
fevnded upon the fuppQ^tion, that if it had been io averred, the 
defendant would have been let into proof that fucb complaint 
hid io iz€t been made to him, and that he couM have thereby 
jaUfied fpeaking the words. Lord Nortbamptotf^ cafe, however, 
it an anfwer to that. If there had been fuch an averment, it 
would have been wholly immaterial to the defendant's juftifica- . 
tion> becaufe he did not name the party at the time from whom 
be received the complaint. That brings it to the fecond quef- 
tion, whedier the words fpokeo, unaffiilcd by the innuendo at 
the conclufioli of them» which it muft be admitted can only ex** 

(«) 12 Bep' 133, 4- (*) 7 ^^^ **• ^7' 

A a 3 
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1804. plain, and cannot extend the meaning o( the antecedent wordSf 
do in their plain obvious meaning import the charge of any cer- 
tain crime ? and upon that I think there can be but one opinbo« 
The defendant begins by faying, that the plaintiff's charaAer is 
in/amouf. That of itfelf might only import general infamy ; that 
he would be difgraceful to any focicty ^ that whoever propofed 
him mud have intended it as an in/uit^ meaning to the particular 
fociety of which ho was propofed as a member ; that is foine- 
what ftrongerj but might ftiil be general. Then he fays he ^ill 
purfue and hunt him from oil fociety. That fliews that he in- 
tended to fpeak of fome crime which rendered him unfit for 
fociety. Then he fays that delicacy forbids him from bringing a 
dire6l charge. That points to fome fpecies of infamy, mixed 
with the intercourfe of the fexess and of what nature that was 
he alludes in a manner not to be miftaken, when he adds that 
it was a male child of nine years old who ct>mplained to him. 
What elfe could the defendant mean by tkefe expreflions, but 
to charge the plaintiff with fome infamous crime which would 
expel him from all fociety, and that crime relative to a male 
child, which delicacy forbad him to make the fubjcd of a UttOt 
charge. Applying our underdanding to thefe words like an^ 
common perfons, can we give them any other meaning than that 
which the pleader meant to give them by the innuendo at the 
conclufion. But it does not ftop here, for the count goes oa 
to aver <* that the words were fo uttered and publifhcd by |he 
defendant with intent and meaning to convey, and that the fame 
tirere by the perfons in whofe prefence they were fo uttered, un- 
derftood and believed to convey a charge of an unnatural crime 
againft the plaintiff.*' Now upon a eonnt fo framed, the plain- 
tiff muft have gone into other proof thaB of the mere fpeakmg 
of the words, and he muft have not only (hewn that the defend- 
ant's meaning was to impute a crime of that nature to the plata- 
tiff, but that the words were fo underfteod by the hearers. 
[ 47s ] Therefore not only upon the words themfelves> but followed at 
they are by the laft-mentioned averment, we muft take tfaefln !• 
have been* fpoken io the fenfe imputed. 
' Grose J. We are firft to confider whether t^e deelaratioti 
be bad ; and if that be fufficient, whether the pkas in queftiett 
be %n anfwer to it. As to the declaratioa, I agree that the tunn- 
endo cannot extend the meaning of the words : and then the 
queftion isi whether the words be in tbemfelyes aAionablc ? 

Now 
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Nov a court of juftice muft read the words in the fame fenfe in 
which the hearers would at the time they were fpoken under- 
ftaad them. When I fir(t read them I had no idea that any 
ferioua doubt conld be entertained of the fenfe meant to be con« 
vey ed by them, namely, an imputation of an unnatural critne. 
I think fo (lill i and therefore muft conCder the declaration as 
fttfficient. Then as to the fufficiency of this pteas demurred to I 
I cannot fay, under the authority of the late determinations, that 
tliofe pleas can be fupported. The queltion having been fo late- 
ly under coofideration, it is unneceflary to enlarge upon it; it is 
fu£Eicient to fay» that I fidhere to the rule laid down in Maii/aftd 
▼• Goldnef (a), as coUefled from the former cafes, that in order 
to juftify the repetition of flanderous words fpoken by another 
the defendant muft giire a certain caufe of adioft againft that 
other by naming the author of the flander, and giving the very 
words which he ufed. 

Lawrence J. On the authority of Lord Nortbatf^ton*$ cafe, 
and the fubfequent cafes^ I agree that the pleas defnurrM to arc 
bad : and I think that the mlc oH which they proceed is a good 
one : that if a party will repeat flanderous words which he hears 
another fay, he ought to do fo in fuch a mannet as will give 
the perfon injured an opportunity of bringing his zStion againit 
fomebody. But here no t£Kon could have been maiiltaitied 
uponjhefe words againft the boy. Whereas if the defendant 
had named the boy at the time, and repeated truly whsit he had 
(aid to him, the plaintiff would have had his afiion againft the 
boy. The only queftion th^n is this, Whether the declaratidil 
be fuftftinable ? and I agree with the defendant's coonfel, that if 
the words, at'laid, would not, in the ordinary underftanding of 
mankind, bear the meaning imputed to them, the innuendo will 
net help them. In Peake v. Oldham [b) Lord Mansfield lays 
down the rule, that <* where words from their general import 
appear to have been fpoken with a view to defame a party, the 
Court ought not to be induftrious in putting a conftru£kion 
upon diem different from what they bear in the common accep- 
tation and meaning of them." The argument then goes too 
far, when it is contetided that the words muft be fuch as muft 
neceflariiy bear a ciitninal impoft, and no other, in order to 
maintain an a£Uon upon them. For then, if the words had been 
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1804. a direA charge of an unnatural erimi bj ufiog tbofe very words, 
^ *""* it might be argued that no a&ion vould lie upon them without 



againj 



feme explanation of what was meant by an unnatural ctime ; as 
Meadows, it might be faid that all crimes are againft the order of nature; 
and fe they are in a general fenfe. But the true qoeftion is, 
whether in the ordinary acceptation of the words, any perfon 
can reafpnably doubt of their Cgnification, No fuch doubt can, 
I think, be entertained in this cafe, and therefore the declara- 
tion is good. 
C 473 J ^^ Blanc J. It is clear that the pleas cannot be fupported 

upon the cafes which have been decided, becaufi; a perfon who 
reports flandcrous words which be heard from another miift 
gi?e the name of the perfon from whom he heard it at the time 
he reports it | and it is not fufficient to do fo for the fir ft time in 
his plea to an a£lion for thofe words. Then as to the fuffideocy 
of the declaration, if the words themfelves do not convey to all 
perfons who hear them what the fcnfe of the fpeaker was, 1 ad« 
mit that they cannot be extended by an innuendo. But nobody 
can read thcfe words without feeing what they meant to impute 
againft the plaintiff. It is not fufficient to Ihew by argument 
that the words will admit of fome other meaning'^ but the Court 
muft underftand them as all mankind would nnderftand them, 
and we cannot nnderftand them differently in coun from what 
they would do out of court. And it would be impoflible for a 
number of perfons, indifferently aflembled, not to agree in the 
meaning which has been imputed to tfaefe words in the do* 
claratioa. 

Judgment for the plaintiff upon the demuhtts to the ad, sd, 
and 5th pleas. 






Tuefd^, C0X.LIN8 agotnA Lord Vifcount Matkew* 

Nov. 13th. ^ •^ 

A plea of nul HP HE plaintiff declared in debt upon a judgment recov^ed in 

^^f T^r^* *^ ^^^^ ^^ Exchequer in Inland for 360/* 16/., and alfo 

aalon of dtbt S^^* ^^^ ^^' ^J^ currency, for damages and cofts, <« as by the 

on an Iri/b record and proceedings thereof remaining in the faid court of our 

judgment re- 

coTeredi muft conclude to the couiitry ; for though, fince the Uoion^ fuch judgment 

be a record, yet it is only proveabk by an examined copy on oath, the v^racay of 

which is only triable by a jury. . 

Lord 
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Lord the King of his Exchequer at Dublin in Ireland, aforefaid^ X804. 
more fully appears, &c. j which faid judgment ftill remains in "^m. 
the fame court of DuUin in Ireland aforcfaid in full force and armn/f 
not fatisfied/* &c. : and concluding with an averment that the Lord 
faid 360/. 16/. and 50/. 2d. fo recovered were of the value of Mathiw. 
335/. ?/• zd. of lawful money of Great Britain. To this there 
was a plea of nul tiel record, with a verification } and a demurrer 
pn the part of the plaintiff ti fuch plea ; affigning for fpecial 
caufes, that the plea of fwl tUI record is not pleadable to an 
a&ton of debt on a foreign judgment $ or, if pleadable at all, u 
ought to have concluded to the country, and not with a rerifi- 
cation. 

• Woodt in fupport of the demurrer, contended at firft that this 
fell within the fame diftindion ^s governed the cafe of adions 
on foreign judgments, to which it was fettled that nul tki rttwd 
could not be pleaded. For fince the appellate jurifdiAion of this 
Court from the courts of Ireland Was taken away («). there is no 
method of bringing the original Irijh record into this Court, and 
confequently no way of trying its exiftence but by an examined 
copy, and that verified on oath, of which a jury only can judge, 
and not the court by whom the queftion of the identity of our 
own records is properly determinable. And this gives rife to 
the next objeAion, that if it be pleadable at all as a recwd^ the 
plea ought to have concluded to the country, and not with a 
Tcrification. 

The Court now intimated a clear opinion, that fince the 
Union between Great Brittnn and Ireland the judgments of the 
hrtfl> courts are properly pleadable as records^ And Lord EtUn^ 
horough C. J. faid, that fuch records were now brought before £ 475 ] 
the Hottfe of Lords of the United Kingdom on appeds and 
writs of error, though no longer returnable into this eoiirt by 
ceniorari. But his Lordthip, addrefliog himfcK to the defend* 
ant's counfcl, aiked what anfwer could be given to the lad caufe 
of demurrer afligned ? For though the /rr]^ -judgment be a re- 
cord, yet being only proveable by an examined copy on oath, 
the vejity of the evidence could only be tried by a jury, and not 
by the Court ; and therefore the conclufion (hould have been to 
the country. 

(tf) Vide sj Geo. 3. c, 28. explaining and enforcing the ftat. 
13 Geo. 3. c. 53. 
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1804. La'wes^ in fupport o£ the plea, (as to thiti which was the prio- 

p cipal point made in argument^ fatd, that the judgments of the 

^gainji ^^ifl^ courts being admitted to be records Gnce the Union, muft 

Lorcl be taken to be and pleadable as fuch, with all legal confeqoencea, 

Mathew. as the records of other courts within this part of the kiogd6m : 

and fttch pleas have always been pleaded with a urerification. 

The cafes of Walker v. Witter (a), and Galbraitb v. NeviUe there 

cited {b\ which were anions of debt on foreign judgments, 

where the plea of nul tiel record was faid to be a nullity, do hot 

apfJy. 

The Court all agreeing that the obje^iion to the conclttfioa d( 
the plea was well founded, for the reafon before dated, gate 

Judgment for the Piatntiff. 
{a) Dough I. 

{h) H. $, 6. It is there iUted that the rule for a new trial in Gm^- 
traitb t. Nt'vi/k was made abfolute. But according to nqr note of the 
cafe, it ftood over from Eq/ler tg to Mki. 31 Geo* 3. for the Couit 
to advife upon it, when Lord Keryon C. J. faid^ that the Court had 
confidered the matter, and were all of opinion, that no new trial ought 
to be granted. He added, that without entering into the queftion 
how far a foreign judgment was impeachable, it was at all events 
clear that it was prima facie evidence of the debt ; and they were of 
opinion that no evidence had been adduced to impeach this ; and there- 
fore difchargcd the rule. 



[47tf J 
Friday^ Smith aTainfi M*Clure, 

Nov. 16th. * ^ 

A bill of ex. '-pHE plaintiff declared upon a bill of exchange dated ill 
aMc°?o the' December 1802, drawn by himfelf npon the defendant at 

orjer oi A, is two months for 134/. payabk to his own order ^ and that he delt- 
payable to vered the faid bill to the defendant, which he upon (ight there* 
-«f., without ^£ fi^cepted according to the cuftom of merchants; byreafin of 
order made> ^hidi faid premifes and according to the faid cuftom and law ef 
and it is fuffi- merchants the defendant became liable to pay to the plaintiff 

cient to de- ^^ f„^ fpecified in the faid bill, &c. and being fo liable the 
clarcthat^. . 

delivered the bill to the defendant, which he accepted, and by reafon of the premifes 
and according to the cuftom of merchants became liable to pay the coatcots to jfm ; 
without alleging zre-deli-Tery of the bill by the defendant ; for if a re-delivery, or 
fomething tantamount to fhew the aflent of the drawee to charge himfelf,be necefGiry 
loan acceptance, the demurrer, by admitting the acceptance, impliedly admits the 
re deliveryi &c. 

defendant 
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defendant promifed to pay> &c. To this there was a demurrer i8b4« 
afligning for fpecial caufes, ift, that although it is alleged that ' 

the plaintiflF delivered the faid bill of exchange to the defendant ^^^ 
before his acceptance thereof, yet it is not alleged, nor does it MtCLuaB. 
appear that he ever re-delivered the fame to the plaintiff. 
2. That it is not alleged nor does it appear that the plaintiff did 
not make any order for the payment of the faid bill to any other 
perfon, or that he ever made any order for the payment of it to 
himfclf. 

IF. Walton in fupport of the demurrer, as to the firft objec* 
tion faid, that it did not appear by the declaration but that the 
defendant had kept thp bill when it was delivered to him } and 
as it was drawn by the plaintiff himfelf, it never was of any va- 
lue while in his hands, nor could become fo till re-delivery by the 
acceptor, by which h;e finally confented to charge himfclf with the 
payment of it. And, fccondly, that being drawn payable only to 
the ordn'. of the plaintiff, and not to him or his ordir^ and no order 
by him being dated to have been afterwards- made, he (hewed 
no title in himfclf to reco^j^^ But 

Lord Ellenborough C. J. faid, there. was nothing in either [ 4^^ j 
of the objections. That the acceptance of the bill, which was 
admitted by the demurrer, and muft be taken to be a perfect ac- 
ceptance, veiled a right in thv drawer to fue upon it ; and if 
after fuch an acceptance the acceptor improperly detained the 
bill in his hands, the drawer might nevertbelefs fue him on it, 
and give him notices to produce th» bill, or on his default give 
parol evidence of it. And as to the Tecond ground of objeAion^ 
a bill payable to a man's own order was payable to himfelf, if 
he did not order it to be paid to any other \ and no fuch order 
appearing, it mud be prefumed that none was made {a). 

Pgr Curiam^ Judgment for the Plaintiff. 

{a) Vide Fredertcl v. Cotton^ 2 Show, 8. S. P. and Fijhtr v. F#w. 
fretf 12 Mod, 125. and Cunningham* s Law of Bilh of Ex^b,.66, 
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1804* 



jJJ/j6th '^^^ ^^^^ ^^^^^^ Douglas. 

Afeaman TI^RSKINE applied for a writ of habeas corpus to biing up 

fcnringinthc •*-' the body of the defcndiiit, who had been imprefled and 

Ti^St ^^^^^ ^^ ^^^^ ^"^ °^ ^^* Majcfty's (hips of war. He moved 
exempt from ^^^^ ^^ ^^ affidavit, dating- that the defendant, who was ferving 
beingimpreff- as a mate on board a merchant veflcl, was at the time of his 
flfa'fi^e- '^^ ^^ being imprefled feifed"of a freehold cftate of the annual value 
holder. ' ^^ 5^'* ^^ich had been fomc time before bequeathed to him, 

and of which he was in pofleflion of the rents and profits. He 
faid that he was not prepared to ftate any dire£l authority that 9, 
freeholder was not liable to be imprefled ; but that GooiTn 
I 478 ] ^^^^ M ^^ '^^^ (hewed that it was a matter of doubt ; and con« 
(idering the importance of the confequences in a general view, 
it was. well deferving of mature cobfideration before fuch an 
exemption was negatived, 'lliere tl^e writ was moved for on 
an affidavit that the p^irry was in poff^ffion of a freehold edate 
of 26L a-year ; but it not bsing negatived that he was a fea- 
faring man, the Court de(ired to have that point cleared up ; 
and it being fworn the next day tjkzt he was only a (hip-carpen« 
tejr, and never ufed to the fea, the writ was awarded. But, in 
order to obviate any mifcouftruAion, the Court declared that 
they had given no opinion as to the pofleffion of the property 
not being of itfelf fufficicnt to procure the man's difcharge* 
But 

Tie Courts being fatisfied, upon inquiry, ibat the defendant 
was adually engaged in the meichant ferfice at the time he 
was imprefled ; and being anfwered in the negative to a quef^ 
tion, whether there were even a di£lum in the booka in fuppoi^ 
of a freeholder's claim of exemption from the imprefa fenrice^ 
who in other refpe6ls was a fit fubjeA for it^ fatd that they faw, 

no ground for granting the writ. 

W^i denied. 

{a) I Blae.Rtp, 251. 
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1804. 

Th* Kino again/i Cunningham and Others^ ^e^fdau 

r JPON the appeal of CunninghamznA olhttz^ iron mafterSt /ronminesare 

and co-partners, againft a rate made for the relief of the "^^ J[*'**!J^^ 
poor of the (lartfli of Bedwelty, at the fcffions holdcn for the ^^ [^^ ~^J^ 
county of Monmouth^ the rate was ^ confirmsd, fubje£l to the and bemg 
opinion of this Court on the following cafe : f*5*^ ^^^; 

Mcflrs. Cunningham and Co., who are leflecs and occupiers ^^^^ minei 
of a large tra£l of land in the parifh of Bediielty^ and of feveral the coal 
mines of iron ore and coal under the fame, were aflefied in the whereof was 

rate a$ follows: « For the farm and lands 32/. For the iron "*^^^ ^^^thc 

• ^ owner of the 

and coal mines 70/." The iron ore and coal which they rsife i-mds for his 

is applied folely to the manufacturing of iron in furnaces built own ufe in 
for that purpofe, part of which is raifcd under the farms and !"*«^''ng ^he 
lands rated, and part under the mountains. Meflrs. Cunningham ^^^ of Seffibni 
and Co. objected to the rate on the following grounds; Firft, confirming 
That having been chnrged for part of the furface, they ought f^ch «tc ge- 
not to be faparately charged for minerals under that furface. ^^^ afccrtain* 
Secondly, That iron mines are not afleflable to the poors' rate, ing the pro.. 
Thirdly,. That the coal itfclf, being raifcd for making iron, is portion at 
alfo not liable to be afliffcd. ^' rated''' 

Dauncey (and Abbott was to have argued on the fame fide) in was quafhed. 
fupport of the order of Seflions, beginning by obferving, that it * £ 479 1 
could not be contended on the part of the defendants, who ap- 
pealed againft the rate, that coal-mines were not rateable, 

Lof d EljlbnboRough C. J. faiJ, that it was likely they would 
contend, and that with fuccefs, that iron-mines were not rate* 
able: and that though the coal-mines were rateable (concerning 
which it could make no difference whether the coal were fold by 
the owner to another who ufed it in an iron-foundery, or whe- 
ther he applied it himfelf to the like purpofe), yet being rated 
conjointly with fomething elfe which was not rateable, and the 
Court here having no means to afcertain the feveral proportions, C 4'^ 1 
fo as to redlify the excefs of the rate, they could do nothing 
elfe than quafli the order of SefEons, which had confirmed the 
rate generally, fuch order being at all events wrong. 

Dsuncey thereupon admitted that he could not fupport the 
fate in toto, as 11 00 -mines were not rateable, not being named, 
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1804. AS coaI-mine8 are, in the ftat. 43 Eliz. c. 2, ; but he foggcfted, 

■ as the rate was good for the farm and lands, and for the coal* 

Tlic King mines, that it might be fent back to the Seflions to afcertain the 

agMnJl proportion at which the iron -mines were rated, and amend the 
Cunning- ^.0.1. r t-Ti 

^^^ rate bjr ftrikmg out fo much. But 

and Others. Gihbs^ contr^, faid, that it would be as eafy to make a new 

rate as to amend the former* And 

yrhe Court faid, that as the order of SeiBons was certainly 

wrong in affirming the rate fo framed, there was no obje£lion 

to'quafli it. 

Order of Seffions^quafhcd. 



• C 481 ] 

nIZZ^. '^*^^ ^^^^ ^i^'^^fi Watson. 

^^Ticre a cor~ 

poratioQ v^crc '^^^fES WATSON^ an inhabitant, and occupier of a houfe 

Icifed in fee %/ in the parifli of St» Mary^ in, the borough of Huntingdon^ 
** k^^fc^K Yi '° ^^ county of Huntingdon^ appealed to the Quarter Seffiona 
cuftom were ^^^ ^^^^ borough againft a poorVrate* of the faid parifli, dated 
annually met- ^he 9th of May lad, objeAing, by his notice of appeal, to the 
ed out under rate, becaufe E. How/on^ R. Thompfon^ and C. Garner were not 
bv*a^lcet"iu^ rated for certain common lands, called the Mill Common and 
according to Pitts, fituate in the faid parifli of St\ Mary, in, orer, and upon 
* ^r!*!^ik^ which (did lands the faid Howfon^ Thompfin, and Garmr hare 
rclidentbur- ^^^'^"^ commonable rights for feeding and depafluring their cat« 
geffes who tie, according to the cuflom of the faid common and common 
^H ^^^^^ lands, according to their refpeAive rights as commoners uGng 
thcT paying ^^^ ^^^^ > ^^^ which faid lands, fo called the Mill Common 
19^. \d, to and Pitts as aforefaid, are in the refpe£live occupation of the faid 
each of the How/on, Thompfon^ and Garner^ for the purpofe of enjoying the 
other bum - ^^. ^ ^.^^1^0^31,1^ rights, and from which they a£lually do derire 
not ftock : > local, vlfible, and beneficial advantage, by (locking, ufing, and 
held that the feeding the fame with their commonable cattle refpeAively, and 
f **^KijfU'*° therefore ought to be rated for the fame. Upon hearing this 
were tenanis *PP^^^ ^^^ juftices confirmed the faid rate, ftating the following 
in common of cafe for the opiniod of this Court : << That the mayor, alder- 
the lands fo m^n, and burgcffes of the borough of Huntingdon arc the own* 
thete^ and as ^^^ ®^ proprietors of certain large trafts of land within the faid 
fuch ocafieri borough, ufed as a common of paflure, and (locked by filch k« 

were liable to Qjent burgefies of tiie faid borough in right of their bntgeflbipa* 
be rated for 

the (ame. 
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as think proper to ftock, accordiag to a ftint annually fixed by 1804. 

the leel jury, who are burgefles of the borough, under the con* 

trol of the mayor for the time being; part of which landsi Tlie Kiarq 
namely the Mill Common and Pitts mentioned in the notice, w^[t8oii. 
^e in the parifii of St. Marji and part in other pariflies in the 
faid borough* That no part of the (iaid common was ever af- 
feflbd to the poor^s-rate. That there are about 80 refident bur- 
gefles who have rights of common, fome of whom ftock to the 
full of their rights, others partially, and fome do not ftock at [ 482 3 
all } but in the latter cafe receive an annual payment of i^i.^d* 
in lieu thereof, which is paid by thofe who do ftock. That the 
faid Hrmfin^ Thompfon^ and Garner^ the perfons named in the 
notice of appeal, are burgefles, having right to ftock the com- 
mon, and who did ftock in the courfe of the year 1804." 

GMs and Wilfirty in fupport of the order of Seflions. It does 
not appear that any of the perlbns, the omiflion of whom in the 
rate is complained of, are aftual inhabitants of or occupy exclu. 
lively any lands within the parilh of S/. Mary \ and therefore the. 
objedlion is refolvable into this, that certain perfons refident in 
another parifli have not been rated for an incorporeal right, fuch . 
as a right of common is, which they exercife within the parifli. 
But there \% no inftance of the rating of any fuch right ; nor is 
it warranted by the ftat. 43 £/».; and the rating it would be at- 
tended with pra6lieal inconveniences. The only cafe where the 
aMempt'haS'boeii made is R.r.Aberavon {a\ which was recently 
decided ; but there the Seffions had quaflied the rate in which 
the common land was omitted-: and all that this Court decided 
was, that the land yielding profit was rateable in its nature ; 
without determining 'the queftion of occupancy, whether the 
coqporaiion who were fetfed in fee of the land, and who per- 
mitted poor perfons and others to ftock it, or the perfons by 
whom it was fo ftocked, were to be confidered as the occupiers 
to be rated. There too the perfons occupying it flx>cked to an 
indefinite amount ; here according to a certain Aint fixed by the 
leetjury. It is therefore nothing more than a verbal permiflion to p g -i 
thefe perfons to turn on a certain number of cattle for a year* 
Taking it however to be a right exercifed by grant, it is not an- 
nexed to real property, but a grant of a ftinted right of common 
in grofs for a year. Now the ftat. 43 EKz, c. 2. has no 
words to comprehend perfons having fuch a u^ht as this. The 

ifl) Ante, 453. 

onljr 
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1 804. ^'^^y ii^fcription iR^hich can applj to them is, <' oea^ieri of 
■ lAods ;*' but thej could not maintain trefpafa againft a wrong- 

Tke King ful intruder, and therefore they cannot be 9catfurt in che legal 
y^'^ f^nfe of the word, ^ho muft be in pofleffion of the land itfelf. 
A catiU gate {a) indeed has been holde n to be a tenemcnr, 
the occupation of which would enable a perfon to gain a fetde* 
ment \ but that girea a utle to the foil, and the intereft paflea 
by Hafe and relcafe. Then the numbers interefted, with the 
'minuteneis and complexity of the intereft to be rated, are ma« 
terial to be confidered in the deeifion of a new queftion. The 
numbers here interefttd amount to 80, and muft in many in- 
fianors be indefinite. Where large commons run into diflferent 
pariihes, all the perfons who ftocl^ will be liable to be rated pro« 
portionably in each, when in many inftances the intereft moft 
be very minute, and not capable of being divided fo as to be the 
fubje£l of rating. By the fame rule a right of digging ftone or 
turf, or getting f«nd, will be rateable, and the omiffion of erery 
trifling intereft will be the ground of an appeal. If lan<f fo ap- 
plied be rateable at all, it would be lefs inconvenient to rate it 
in the hands of the corporation who are feifed of the freehold % 
though many difficulties of another fort would prcfent them* 
felres againft fuch a rating. In JZ. ▼. JMiffei})^ one who had 
a way-leave over another's land, which was an enjoyment of the 
L 4^4 ]| foil in a particular mode, was holden not rateable for it, thoogk 
it were a thing of value aod let for a large rent i becaufe the 
occupier of the land over which it pafled was rated for ft, and 
the hod could not be rated twice. That indeed was find to be 
only an eafement \ but there is no magic in words. And in R. 
T. Belt and Othirs (tf), where the occupiers of fuch way-leavea 
were deemed rateable, it was becaufe the land itfelf was con- 
Teyed to them. In the former cafe the owner of the land 
waa, from the nature of the thing, excluded from any adual 
enjoyment of fo much of it as was appropriated to the way- 
leave ; and yet h%.was deemed to be the occupier in law. So 
here, if there be any occupier, it muft be the corporation. And 
' it was fettled in R* v. Garimr {d) that a corporate body ia 

rateable. 



{a) 1 Term Rtp, 137. (A) a Term Rep 90. 

{:) 7 Term Rep, J9S. (**^) Co'wp. 98. 
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Rrfitim and Bejl contra* The cafe of 5^6/ King y. Aberavon 1804* 
» in point to (hew that property of this defcription muft he ■ 
ratedi and that a rate omitting it altogether was properly quafli- ^^* -a^ 
cd. [Lord Ellenbarough C. J. The Court decided nothing in Watsou* 
that cafe upon the quedion of occupancy. All that- we deter- 
mined wasi that we could not fay that the Seflions had done 
wrong in quaihing a rate, when a large tra£i of land beneficially 
occupied was wholly omitted to be rated.] There it was un« 
certain by what right the feveral perfons (locked the common \ 
but here there is a diflinfl occupation (kated in the feveral re(i« 
dent burgefTes, who hare their refpefiive rights individually al« 
lotted to them by the leet jury, and who have in h€t a beneficial 
enjoyment of the land of a determinate value. It is immaterial 
by what title they claim the poiTefllon of the land ; it is fuffi* 
ctent that they are in the actual beneficial occupation of it. If C 485 ] 
an ofiicer of a corporation be entitled in virtue of his office to 9 
iliftinA occupation of a tenement or land, he, and not the cor« 
poration, muft be rated for it. So of any other public officer (a)« 
The corporation as fuch could have no right to occupy in'^this 
cafe after the perfonal occupation by (lint was fettled by the leet 
jury amongft the individual refident burgeiTcs. The right i« 
ezercifed here by a definite number of known perfons, and not 
as in the Aberavon cafe by an indefinite, unknown, and fluctuat* 
iog body. The value of this right is a fubje^ of escalations 
and divifible. Each of thofe who (lock pay 19/. 4^. to tho(e 
who do not. A right of this fort may be confidered as z, tene« 
ment s as a common in grofs was holden to be in £• v. Derfing^ 
bam (A) \ and the enjoyment of it is an inhabitancy in law. And 
every occupier of land is rateable, though he bei not aAuallf 
refident within the pari(h. The ability to maintain trefpafs i$ 
not the criterion of being liable to be rated in refpe£l of the 
property. The imprbpriator of tithes is rateable, who cannot 
b<! faid to occupy them, and cannot maintain trefpafs. ZLaw» 
rtficej* Tithes are rateable by the exprefs words of the (latute 
43 EliZf But the quellion is very different where the party, if 
rateable at all in rcfpedl of the land, mud be rated as occupier. 
Occupation, properly fpeaking, implies j^^^^S^o/t (r}» and trefpafs 

(a) Vide E^n v Smalifnue, t Burr, 1059. R. v. Mvndtfj andOtbevig 
I Bajt^ 584.; and Rex v. Terrdt^ 3 Ea/b^ ^o^ 
fj/b) 7 TermlUf^ 6^^. 
|f ) Vide Jonci v« Manfel^ Doug* 30a* 

VOE..V. Bb eta 
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1804* can only be brought by him who is in pofieflion of the land.] 
Then the burgefles whofe ftock muft be confidered as in poflcffioot 

a?ain/i '^"^^ ^^^7 '*'*^^ * ''^'^^ *" cxclufion of all others. If there were 
Watson, only i)ne * who (lockedi be «vould be in the a6hial and fole pof- 
* L 4^6 j feflion of land of the admitted value of nearly 80/. a year, for 
which it would be impoflible to contend that he would not b^- 
rateable, however his title to it were derived ; then it cannot 
make any difference that the number of thofe whofe (lock is 
greater, the value being divifible. 

Lord Ellenborough, C. J. The whole cloud which ha^ 
been call over the cafe arifes from a misconception of the nature 
of the property occupied by thefe perfons. It has been refem« 
bled to an incorporeal hereditament ; bu^ it is no fuch thing. 
The corporation are ^he owners in feo of the land, and thej^ 
' dole it out annually, according to the ouftom, to certain of the 

burgeffes; fuch of* them as take it paying a certain fum' to thofe 
who do not turn on any (lock. Then when the number of per« 
fons who ftock it is afcertained, wHat is there ^o di(lingui(h them 
jfrom other tenants in common ? Eeach of them might main- 
tain trefpals for an injury done to his occupation ip common. 
It has been decided that a common in crofe is a tenement, and 
it fliould feem from thence to follow that it is rateable : but 
without confidjcring that, this cafe fteers clear of all difliculty ; 
for I do not con£der this as an incorporeal hereditament, but as 
a coporeal tenement, of which the feveral burgefles who ftock 
are tenants in common. And we cannot fay that an enjoyment 
of land which is of fuch value as that thofe who do not adually 
enjoy It, but who might if they fo pleaft:d, are entitled to a com- 
penfation from thofe who dO| is not fomething which is rate- 
able ; and being rateable, it muft be rated in the hands of thofe 
who have the beneficial poiTeflion of it. 

• ■ * 

C 487 ] P^osB J. This is in truth a queftion whether the occupiers 

pf land are rateable for that land. The portion of each is in- 
deed fmall, but that can make no diffierence. This is common 
land belonging to a corporation who deal it out annually amongft 
certain <)f the burgefles, and when they are afcertained, ther are 
tenants m common of the land. Then have they any thing 
worth rating ? It is ftated, that there are 80 in number of them, 
and that each of thofe who dp not ftock receives annually 
ip/. 4</« in payment from thofe who do. This fhews du|t thofe 

who 
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who do (lock have a beneficial enjoyment of the land| for which 1804. 
they think it worth while to pay fo much. — 

Lawrence J. This 18 the cafe of certain perfons, who, The King 
having, as I undcrftand the cafe, the cxclufive enjoyment of land wfxsoir 
for a year for the purpofe of turning on their eattle, arc to be 
confidered as tenants in common of it. The corporation are 
the owners of the land ; the burgefics it feeins are by the cu(Vom 
entitled to have it divided amon^^ft certain of them every year, 
according to a certain (lint fettled by the leet jury : when it is 
fo meted out to them, they are tenants in common. I think it 
would be very difSculc, after the land was fo meted out, to fay 
that the corporation could maintain trefpafs for any injury done 
on the land to the rights of thefe perfons \ becaufe if that were 
fo, it would (hew -that the corporation were in the occupation of 
it. For, as I faid before, trefpafs can only be maintained by thofe 
who are po(r (fed of the land. But, according to what I colledl 
from this c<)fe, the reCdent burgeifcs are the occupiers. 

Le Blanc J. It appears that there is a large track of com- 
monable land, yielding profit, and the obje£lion made is, that [ 488 } 
the commoners by whom it is (locked have not been rated for 
it. Then how does the cafe (land ? The corporation are the 
owners of it. How is it enjoyed ? Not by the corporation a$ 
a body ; but it is every year meted out by them, according to 
the cuftom, amon^d certain of the burgt(re9, by whom it is to 
be enjoyed for one year. It appears from hence, that the fee is 
veded in the occupation for the benefit of the refidem burgeflcs* 
It is meted out annually to fuch of thefe as chufe to (lock, and 
thofe, who do not, receive a compenfation from the reft. Thofe 
perfons then are the aflual occupiers of it. It is improper, 
therefore, to call it a right of common ; becaufe it is holden in 
fee by the corporation for the benefit of the refident burgeiTes. 
The corporation themfelvesi as a corporation, have no benefit 
from the land, but the refident burgefTes to whom it is meted 
out annually by the leet jury. This view of the cafe avoids the 
difficulty ftated in the argument of rating perfons having a right 
of common running into feveral parifiies: for this is a cafe of 
perfons having an equitable right to the land, the fee of which 
is veded id the corporation for their benefit. 

fcr Curiam^ Let the rate be fent back to the Selfiona 

to be amended by the infertioli of 
the burgeifef occupying the landt 
8b ? 
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JI/oh/Zt^, Waird againft Mallini>er. 

Where a vcr- TN trefpafs for breaking and emering the plaintiflF's clofc and 

d.dvmrakea dcftroying his corn erowincr there, ^ith the dc fcndsgnt's 
for 10/. in , ' ^ ., .... . , -r I. -. 

trefpafft, fub* poui^^'y* ^^ ^ot guilty pleaded, it was agreed at the alTiZ' s that 

jeft to an a vcrdi£l fliould be taken for the plaintiff, with 10/. damages, 
award of da- fubjeft to the award of an arbitrator, and the cofts to abide the 
tbecoBs^^ event. The aibitrator afterwards awarded 10 (hillings damages, 
abide tie but alfo found that the trefpafs was wilful, being after notice, 

rivA/; if the and that the defendant fliould pay the pUintiflF his cofts. The 
UiiihMJLOt^ damages however being reduced below 4c/., and there being 
damages the no certificate of a Judge under the ftat. 22 & 23 Car. 2. e. 9. 
plaintiff can- that the trefpafs was wilful, the Mafter doubted whether he 

not have his y^^^ authority under this dire^ioa of the arbitrator to tax the 

cofts, though ' , 

it be alfo plaintiff his cofts. Whereupon 

found that the C/arte and Reader moved that the MaRer might be at libertj 

trrfpafs was ^^ ^^^ ^y^^ plaintiff his cofts. They admitted that the cafe of 

•ujitjuiy and ■ * , 

that the de- SwlngUbwJI v. Altham {a) preffed againft them ; but endeavoar- 

fendant cd to diftingttifli it from the prefent by obferving, that in that 

*°!*K W*^ cafe the arbitrator who had awarded under 40/. damages was 
cofts :* for** ^'^"^^ *• ^® ^^^ ^*^'^^» which therefore properly followed the legal 
cofts being event : whereas here the arbitrator has exprefsly found the trefpafs 
^Y^t^t '^ *^ ^ wilful, and dircaed the defendant to pay the cofts. Either 
means the /^' ^***° '^*' ^*® * ^^^^ within the ftatute 22 & 23 Car. 2. r. 9. 
^4i/event;and and the certificate of the arbitrator, who is put in the place of 
the authority ^j^^ judge, is equivalent to a certificate of the judge himfelf that 
ccrtily ^r ^^ ^^^ trefpafs was wilful : or it is a cafe wholly ♦ befide that ftatute, 
cofts under being one where no certificate could be granted, and therefore 
the ftat. as ^^^ plaintiff would ftill be entitled to his cofts under the ftatute 
o^wherc* ^^ Glouufler \ as in the cafe of an execution of a writ of inquiry 
the ircfpaf* is in trefpafs, where though the damages be affcffed at Icfs than 
wilful is not 40/. the Cofts follow. They obferved alfo that the two cafes 
^th*JTbf ra- ^"'^*' *" SwiftgUburft v. Ahham, and on which the Court relied, 
tor under fuch 4id not warrant the general conclufion drawn from them, that 
a rule of re- the arbitrator's award of the trefpafs being wilful was not tanta- 
ference. mount lo a Judge's certificate under the ftatute. For they were 

^ ^^^ ^ not oafcs of trefpafsi and in neither did the arbitrator affume ta 

{a) 3 TirmRif. tjS* 

certify. 
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certify. In one of theoi the plaintiffs againft whom the award 

was made were executors, and therefore not liable to cods ; and 

in the other the fum found to have'been originally due to the 

plaintiff was under 40/:, and therefore in no event could he have MACL^Noia 

had cods. And (in anfwet to a quedion put by the Courts how 

it could appear by the record that the trefpafs was wilful fo aa 

to warrant them in giving judgment for cods, when the verdi^ 

as entered on the roll would appear to be for damages under 

40/.,) they obferved, (in which they were fupported by the 

Mader,} that the granting of a certificate by the Judge is never 

entered on the roll. 

Lord ELLENBoRotlGH C. J. It is to be regretted that no 
proviGon was made in the rule of reference for the event which 
has happened, of the arbitrator's finding the damages to be under 
40X., but that the trefpafs was nvilful^ in which cafe a Judge's 
certificate, if the caufe had been tried and the fame conclufion 
come to before the court, would have carried the cods. We 
have however the authority of a decided cafe that an arbitrator 
as not in this refpeft fubdituted in the place of a Judge, to 
whbm alone the datute has given the power of certifying for 
cofls. Then the cafe dands as a verdi^l for lo/. damages, 
without a certificate; and the cods being by the rule of refe* 
reoce to abide iheivent^ mud be taken to meaa the legal xytnti 
and therefore the plaintiff cannot have coda* 

Per Cuttam^ Rule refttfed« 
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Mwdai^ Right, on the Demife of W. Fisher, S. Nash, and 

Nov. 26th. J: Hyrons, againjl Ann CuThei^l. 

Wherealeafe ^HIS was an cjcflmcnt to recover pofleflion of twehc certain 
for 2 1 years • A mefluagcs and the appurtenances in the parifti of S/. Botolpi^ 
proviTothat Aldgate^ in the county of Middle/ex. The firft count was on the 
in cafe cither demife of Fijher^ i^q/b^ and Hyrom ; the ftcond ,on the demife 

landlord or ^f pifigr znA Najb only, which latter it was admitted could not 
tenant, or , - . ;« ./. nn % r % r r it 

tbcir rcfpcc- ^bc fupported. The premifes conu lied of houks, formerly the 

live heirs and property of one Mofes Adams^ and by Him demifed by a leafe 

executors, ^^^^^ ^^j^ of OJ7(^3^ri78Q to one JFilliam Cuthell, (fince deccafed, 

Wlfhcdtodc- ,- . t, J r ^ xr r 

terniineitat whofe re pre tentative the defendant is) for a term of 21 years 
the end of the commencing from Mtciaelmai then \z(i pad. In which leafe 
^^ nf ^u™' ^^ contained a provifo that in cafe either landlord or tenant, or 
five fix ^^^^ refpe£live heirs, executors, &c. fliould be de (Irons at the 

months' no- , expiration of the firft 7 or 14 years of the term to determine the 
tice in writing leafe, and (hould give fix months previous " notice in writing 

^^^^' under bis or ^ their refpenive hand or hands to or for the other 

thetr rejpeam , , . 

hundsit\it or Others, or for the heirs, executors, &c. of the other or 

term fhoald others of them, then the term (hould ceafe." Adams afterwards 
ceafe ; held jj^j^ having made his will, wherein he appointed Fyfjer^ ^^f 
to quit, fign- *"d Hyrons his executors («), who proved the will. Six months 
edby/«;oon- previous to the expiration of the firft 14 years, {Hyrons on^ oi 
Ijoi three j^^ executors being at that time abroad,) Ft/her znd- Nti/b by a 
the^"^'^sd ^®**^* *" writing dated 23d of March 1803, reciting the inden- 
leffbr^ to ture of leafe of the premifes to IV. Cutbell for 21 years, and the 

whom he had provifo abovementioned : and reciting further that JMcfes Adams 
thShofd ^^^ *° ^*® lifetime made hU will and appointed Fijber, Na/b^ 
as joint te- and Hyrons his executors, and that they had proved the will and 

Hants, cxpref- 

fing the notice to be given on behaff of themfelves and the third executor ^ was not good 
under the provifo, which required it to he given under the hands of all three ; nei- 
ther could fuch notice be fuftained under the general rule of law, that one joint 
tenant may bind bis companions by an ad done for bis benefit ; for non con flat that 
the determination of the leafe was for the benefit of the co- joint tenant ; which it was 
incumbent 00 the party who wiflied to avail himfclf of it to prove. And the notice 
to quit being fuch as the tenant was to z&. upon at the time, no fubfequent recogni- 
tion of the third executor will make it good, by relation : nor was hiM joining in the 
ejectment evidence of his original aflent to bind the tenant by the notice. 

♦£4923 

(a) It was admitted that the mcfluages were freehold, and that the 

executors who had a power to fcU took as joint tenants in fee. 

taken 
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taken on thcmfclvcs the execulioh thereof, and were (liH cxc- 1804. 
cutors of the fame,. proceeded thus : " Now the faid JT. Fijbir -T 
and S. Najh^ do on the part and behalf of themfelves and thifaid J. ^^^ ^^^' 
Hyronshtxehy give you (the defendant) notice that they are and Others 
dcfirous and do intend at the expiration of the firft 14 years of agatnji 
the faid term of 21 years to determine the faid leafe. And uthel . 
they do further y&r themfelves and the faid J. Hyrons require and 
demand of you the pofleffion of all the premifes at the ezpira^ 
tion of the 6rll 14 years, &c. and give you notice to quit and 
deliver up the poffeffion thereof at that time accordingly." 
Signed « jr. Fifher and 5. Najhr ^ At the trial of this cafe be^ 
fore Lord Ellenhorough C. J. at the laft Wejln(infler Sittings, the 
plaintifF*proved his cafe by producing the original leafe, with 
the provifo \ the death of Adams ; hjs Will, whereby the leflbra 
of the plaintiff were appointed his cxeciitors ; the pplTeflion of 
the defendant under W. Ct^thell^ deceafed ; and the abovemen- [ 493 ^ 
tioned written notice to quit, Cgned by two only of the execu- 
tors, the other being abroad ; but no authority was proved from 
the latter to the other two, to enable them on his behalf to 
determine the leafe, further than as it. might be prefumed by 
law from the circumftanccs of the notice itfelf, and the ejcfl- 
ment having been brought in the name of the three. It was 
obje£led however by the defendant's counfel, that no fuch pre- 
fumption could be made, and that as the executors were joint- 
tenants under the will, the two could not bind the third l)y fuch 
an a£l as this, without his. concurrent aflent at the time, and 
that no fubfequent ratlGcation of the third, even if fuch appear* 
cd, (which was denied) would be fufficient to bind the defend* 
ant. His Lord (hip being of this opinion nonfuited the plaintiff* 
' It was moved on a former day in this term to fet afide the non- 
fuit, on the ground that the notice itfelf, purporting to be given 
by the authority of all three of the executors, muft be taken to 
have been fo until the contrary were proved. That it need not ' 

have been figned by either of them ; for if delivered by a com- 
mon agent or fteward, as by their authority, it would have been 
fufficient, without proving fpecifically his warrant from each o£ 
them individually* But that if there were any doubt of the 
^authority, the a£i of the two was recognized by the third, in his 
permitting' the eje£lment to be brought in his name without any 
complaint made on his behalf to the court, that his name had 
been ufcd without his aflent. And the cafe of JFUkinfonr. 

B b 4 OUej 
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*Cb/Ay (a) was referred to, where a receiver appointed by the 
Court of Chancery for the benefit of infant devifeet, ceftay qae 
F^sH* er' ^^^^^ w** holdcn to be an agent htwfulty authorixed to give nd- 
and Others ^i^c to a tenat^t to quit, and in 'default to make him liable topajr 
agaln/l double rent, within the ft at. 4 Geo. 2. c. 28./ i. in an adion 

,CuTH £CL. brought in ^1,^ ^30,5 of the truftee who had been decreed by tbac 
•£404! m 

*■ ^^^ •* court to account, &c« 

Glbbs and Efpinajfi now (hewed caufe againft the rule. The 
' iexecutors, who took this eftate as joint-tenants under the will 
(which was admitted), could not a£% by a majoritjr, but were all 
bound to join in the notice in order to determine the leafe under 
which the defendant claims : and no authority was (hewn from 
Hyrons lo the other two to determine it. [Lord Elknbwrwgh 
C. J. The rule of law is this, as laid down in Rud ▼. Tucker {b\ 
that every ^6t done by one joint-tenant for the benefit of himfelf 
and his companion (hall bind the other ; but not thofe %€t% 
which prejudice the other. The only queftion therefore for 
confideratlon is, whether the giving notice to determine the 
leafe, whereby the joint*tenants are to acquire pofieffion of the 
eftate, be fuch an aft as muft necelTarily be a benefit to the 
third joint-tenant, or whether it may prejudice him ?] Then no- 
thing appears from whence the Court can collefl whether'the 
determination of the leafe will be a benefit or a prejudice to 
Hyrons. It is matter of individual judgment refting in theopi« 
nion of thofe who are to give .the notice. If the rent referved 
l)e an adequate one, and the tenant refponfible, it might fairly 
be cotifidered by him as prejudicial. And if it be only doubtful^ 
the two joint- tenants have no right to \\tQL for the third. 
And if on the return of Hyrous from abroad he would 
have a right to difafHrm the notice, it follows neceflarily 
that the defendant could not be bound by it at tlie time ; 
C 495 3 ^^' ^^^ \c^k being entire, the leflee was not bound to take notice 
to quit two-thirds of ttie cftate. He is entitled to bold all the 
premifes, if bound to hold any of them. Then he is not bound 
•to accept any notice which is not binding upon all his landlords 
as well as upon himfelf i for it mu(l be fuch as he can with cer- 
tainty z6t upon at the time ; and therefore if the notice to quit 
may be difavowed afterwards by one, no fubfequent recognition 
of his can make it good \ becauie in truth it only becomes his 

• 

(0) 5'Aiir. a^4. {h) Cro. ffis.Voj. 

notice 
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notice from the time of the recognition. If the tenant were 
boand to quit at a certain time by a notice which is binding 
upon thofe from whom he derives title, he of courfe would l<if 
out no more upon the premifes than would fuffiee Under his 
leafe for. the period when his occupation is to ceafei whereas 
if the term were continued for feven years longer, it might be ne- 
ceflary or convenient for him to expend larger fums, and do 
other aAs within the period between the notice to quit and the 
expiration of the 14 years, in order to profit by his fubfequent 
occupation of the premifes. Then the notice in this cafe does 
not even profcfs to ftate that the two executors had authority 
from the third to determine the leafe ; but only that they, for 
tliemfelves and the third give notice, &c. The cafe of Wilkinm 
fon v« Collij (a) does not apply ; for there the receiver appointed 
by the Cottf t of Chancery had the authority of that Court for 
letting the premifes, and had been acknowledged by the tenant 
himfelf as aAing in the place of the original truftee, and he had 
before received rent from the tenant in that charaAer. 

Erjkine and Marryat in fupport of the. rule. The notice to 
quit purports to be given by the authority of the three executors, 
and muft be taken fo to be, at lead till the contrary be proved : 
more efpecially when it is followed up by the a^ion of ejed- 
ment brought upon the demife of the three; which is not 
merely to be taken as a fubfequent recognition, (which might 
be fubjed to the obje£kion taken), but as evidence of a prior 
authority from the third executor who was abroad. But further, 
the very nature of the a£t don; furnifhes a prefumption that it 
is beneficial to the abfent joint^tenant \ for it is to put an end 
to along ieafe holden at the original rent, and to reftore to him 
the pofltffion of the eftate. This is again ftrengthened by the 
tenant^'s refiftance to the eje£lment ; by which he proves his 
own fenfe of the benefit of the leafe to the poAeflbr of the 
land, and the benefit of pofleflion to the owner mud be in the 
Tame proportion. And this is confirmed to be the opinion of 
the abfent joint- tenant himfelf, by permitting the ejedment to 
ht brought in his name. At any rate, the intereft of the three 
executors being -apparently the fame, the Court will not con« 
elude that an a A which appeared to be beneficial to the two was 
'prejudicial' to the third, without fome evidence to (hew fuch^ 
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'diftindion. For all a£ls done by parties, having a general zji*> 
thority to zEt on the.fubje^l matter, muft be prefumed to hare 
^oHT d. jjggjj rightly done until the contra^ be (hewn. Here the no- 
and Othert ^'^^ giveH on behalf of all three is legal on the face of it,* and it 
againfi lies on the defendant to (hew that Hyrons did not confent to it 
CcTHELu jn ti,g fif ii inftance, cfpecially againft the evidence of his having 
fince afled upon it^ as if it had been iffued by his authority. 
Notice to quit given by a fteward or agent has been always 
C 497 ] deemed fufficient when the zQ, is adopted and a£led upon after- 
wards by tlie owner, without ptovipg a particular authority at 
the time. As in Fitchet v. Adams (a), an entry by a (trangcr, 
without authority, was holden good to take advantage of a con- 
dition broken, if it were aflented to before the day of the demife 
laid in the declaration in eje£lment by the heir at law. [Lord 
^Rlletihorougb C. J. There no third perfon's zQt was to depetid 
upon the validity of the entry at the time it was fo raade^ Lanf^ 
rence J. That cafe goes upon the principle that omnia fatihabitio 
retro trahitur et mandata xquiparatur. But that cannot apply 
Jio a cafe like the prefent, where the tenant was entitled to.re« 
ceive fuch a notice •f s he could z6t upon with (;ertainty at the 
time.] The tenant could not have been injured if he had ac« 
qoiefced j for the abfent executor could not hvive (hewn that the 
z& done was prejudicial lo him. 

. Lord Ellenborough C J. This was a notice to quit given 
to the tenant under a provifo in a leafe for 2 1 years, that in cafe 
either party wi(hed to put an end to the term at the expiration 
of the firft T'or 14 years, fix months previous notice in writing 
ihould be given under his or their refptBive bands. Now this is 
a notice (igned by two only of three joint-tenants, under whom 
the defendant held, purporting however to be given on behalf 
of themfelves and the other. It is a notice to defeat an eftatc : 
the perfon therefore to whom it is given ought to be aflured at 
the time he receives it, and when .he is to zQt upon it, that if 
he deliver up pofieffion at the end of the fix months, he will be 
r ^y3 n acquitted of all .further claims in refpe£l of the remainder of 
the term. But if tnoootAj of the three joined in the noticr, 
how could the defendant be aflured of this ? How could he he 
aflured that the third might not difavow the notice afterwards, 
aodjclaim the defendant ftiU as a tenant to him 2 But it is faid, 

{a) a Stra. 11 28. 

I that 
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that Hyrons fuffering the cjcf\ment to be brought in his name is 1804. 

a ratification of the others' authority. But a ratification given 

'afterwards will not do in this cafe ; becaufe the tenant was en* Right i» 
'titled to fuch a notice as he could ad upon with certainty at the ^xi^Oth^t^ 
'time It was given ; and he was not bound to fubmit himfelf to againft 
the hazard whether the third co executor chofe to ratify the Cuthelu 
\Gt of hi& companions or not, before the fix months elapfed* 
Then the rule of law is relied on to fliew that the two joint" 
'tenants who figned the notice had authority to bind the other in 
this cafe : and it is afked how the a£t appears to be prejudicial 
to the third ? But it is not neceflary for the defendant to (heW 
that it would be prejudicial to Hyrons. The rule of law is, that 
every aft of one joint-tenant which is for the benefit of his co- 
joint-tenant (hall bind him. And it is a condition on the part of 
thofe who fet it up and would avail themfelves of it as bindingi 
to (hew that it was beneficial to Hyrons. For the two joint- 
tenants had no right to bind the third in his abfeiice^ unlefs tho 
z6t done appear to have been^or the benefit of all : and how does 
that appear? Subfequent a£ls xannot be brought in aid. It 
muft be done under a competent authority at the time. And 
*in order to fati^y the condition. on which the leafe was to be 
'defeated, the notice ought to have been given under the vefpec- 
*tive hands of the three executors. 

GitosE J. The tenant who took the entire leafe df the whole 
Vas not bound to accept notice to quit a part only, but fuch no- [ ^99 3 
' tice only as was obligatory upon all the joint-tenants. Here 
there was a provifo in the leafe, that in cafe either parry wi(hed 
'to put an end to it at the expiration of the firft 7 or 14 years, 
it (hould be lawful fo to do upon giving the other fix months 
previous notice in writing under his or tbeir refpe^ive kflnds. 
That was fiot done in this inftance ; for the notice was only 
figned by two out of three of the perfons interefted, and there- 
fore the tenant was nbt bound by it. 

Lawrence J. I think there is great weight in the argument 
of the defendant's counfcl, that foe the notice to be good it ^ 

ought to be .binding on all the parties concerned at the time 
when it was given, and not to depend for its validity, in part, 
upon any fubfequent recognition of one of them ; becaufe the 
tenant Is to a£i upon the notice at the time, and therefore it 
fhould be fuch as he may a£l upon with fecurity. But if it be 
to depend upoa a fubfequent ratification of one of the joint- ' 

tenants. 
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•teoaotSi landlords, whether or not it is to be binding upon faioi^ 
the condition and fituation of the tenant muft remain doubtfiil 
till the time of fuch ratification. Now the intention of ;he par- 
ties to the leafe waS| that the tenant (hould not be obliged to 
quit without being apprifed of it for a certain time^ that he 
faight hare an opportunity to provide himfclf with another 
.dwelling ; but if a ratificatioa will doj inftead of Cx monthst he 
-might not know certainly for as many days or hours whether he 
rinuft quit or not. The rule of lawy that omnis ratihabitio retro 
trahitur, &c. feems only applicable to cafes where the conduct 
of the parties on whom it is to operate, not being referable to 
toy agraementi cannpt in the mean time depend on whether 
( 500 3 there be a fubfcquent ratification. But here the intermediate 
ada of the tenant referable to the terms of hia leafe are to be 
afie£ked by relation. 

Lb Blamc J. I cannot fatisfy myfelf that the nonfuit was 
: wrong. Here is a power of determining a leafe by the notice 
to quit of /i&r/^ perfons ; and ./yim only giro the notice: then I 
tnuft be (atisfied that they had authority to bind the. third, be* 
fore I can fay that their notice, was good. And when I fee that 
by the terma of the provifo the notice is to be given undir 
'^rjr^aive baadt^ I cannot fay that a notice under the 
hands of two only is good. BefideSf the tenant is to wQt 
upon this notice ait the time, and he muft be fatlsfied that 
it ta fuch a notice as will bind all the three. No evidence 
was oflEiered to fliew that the two a&ed by the authority of the 
third; and if the defendant had yielded to it, and could not 
have proved the concurrence of Hywu to it, the latter might 
*mfterwarda have di{avowed the a£l of hia co-jobt*tenants» and 
have come upon the. defendant for hia vent. 

Rule difcharged. 
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Doe ex deoi. Thomas Stoppford a^ain/i Robert Tutfdi^, 

Stopford. ' 

TJ^ JECTMENT for the moiety of certain premifes fituate at The word 
Dalton in the county of Lancafier^ upon two dcm fcs ior fi^"^ ^^Y 
14 years, one ftated to be made on the 23d of April 1799, and ^ollZcfta^e^* 
the other on the 25th of March 1803. Plea, not guilty. At As where a 
the trial before CiamtreJ. at the Spring AfOzfs 1804, at Lan* teflator, har- 
fajer, a verdia was taktn for the plaintifF, fubjcfl to the opinion |[J|^ ^^^^ ^^°* 
of this Court, on the following cafe ; daujjhter, and 

Riibard Stcfpfird^ being feifcd to him and his heirs of an leafthbld 
eftate pur auter vie in the premifes in qu«(lion, in May 1770 c"***^ a"o 
died inteftate, leaving his widow Jane^ and an only fon, John fy^jg devifcd 
Stopfordf who thereupon became *in like manner feifed of the one leafchold 
fame eftate. John Stopford the fon had three fons, Richard the c^aie to his 
.eldeft, Robert the defendant, the fccdnd, and Thomas tYit Icflbr alfj^tjl'"/ 
tf the plaintiff, the youngefti and on^ daughter. John Stopford leafeholds f 
died fo feifed in December 1779, having by his will dated ift of his fecond 
J)ecember 1779, and duly executed, devifed as follows: *^ Pirft, Jl^'J^^^^'f 
I dire2^ all myjuftdsbtSi funeral expences, and the prob;ite, to receive and 
&c. of my will to be paid out of my perfonal eftate ; and I de- apply the 
vife and bequeath all that my meffuage and tenement, with the Jf"^' "" ^ 
land), &c. in Dalton in the county of Lancq/lerf being leafe- age ; and 
Hold, under R. W. B^ Efq. and now in the occupation of f^, then dire^d 

iV. as farmer thereof, unto my fon Richard Strpford, to hold the f "^r"^" ^^"* 
J ' *' ' ' to be put out 

lame from and after the deceafe of * my mother to him, his heirs, at intereft for 
executors, &c. during all the reCdue of my leafchold eftate and the benefit of 
intereft therein. And I devife and bequeath all that my mef- ^»*w'^?f ?«- 
fuage or dAelhng-houfe and tenement in MawdeJLy aforrfaid, tate, and that 
whereat I now live, and the lands, &c. being leafchold under ^^ ^^^ deaih 
Sir R, H. ; and alfo all thofc my clofcs, &c. called the clcfes on ft'^^odd'hc 
Blackmoor in Mawdejley aforefaid| which I hold by leafe under divided 

equally be« 
fween 'his three tbmJBare andjktn^ aUei and then he gk^ Yih daughter 600/. to be 
l^id her' when of a^e ; and then gave th^ refid^ of hts woi'ldly t§c€kA to be divided 
tquaTly amongft his three fons, Jhare andjbare alike ; and laftly dirtrd^ed that ** if 
4ffy of hi^ faid children diVl unrtfr a^e and w thont lawful ifTue. the shake of him or 
her deceafed (hodd go equally amoogtt hn> furvivin]g fons .*' held, thafthe word shars 
in the laft clsiufe referring, an it muft do, to the ^hoie fhare oir portiof^ of the daugh* 
ter, mud have the fame ftiranio^ as to the fons, and muli compnTe the Icafehold as 
^t\\ as perfonal funds before given to them ; and that upon the de»ib of the cldeft 
fon, under si» and without iffue,tbtUdbfa^ eMftU dtvilid lehiaa vffcnt equally be* 
|W€eo the two fur? iviug fons^ • £ jos j 

the 
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the Earl of Derby^ unto mj fon Robert Stopford^ to hold the 
fame to him^ his heirs, OKecutorSy adminiftratorsy and aiCgns 
during all my feveral and refpedive eftatcs and imerefts there, 
in. Provided that my ezecjitors, and their executors and admi- 
niilrators (hall hold, manage, and difpofe of all and every my 
faid mefluagesj tenements, clofes, &c. herein before devifed ttU 
£uch time as my faid fons to whom the fame are given (hall 
refpeflively attain the age of twenty-one years } and till that 
time difpofe of and apply the clear yearly rents, ifTues* and 
profits therefrom arifing in manner hereinafter mentioned. 
And I give and bequeath unto £• Cauncfi and R. Cuijbavf my 
executors af^erpamed, their executors and admin iftraprs, 340/^ 
upoii triift that they and the furvivor, &c. place the f;ime out at 
intereft, and out of the yearly intereft fliall pay unto my wife 
EUxabith 15/. a-year during her life (durante viduitate), &c« 
And if the principal fum of 340/. (hall make more intereft thaa 
•15/. yearly, I ^xxtQ, that the overplus, as well as the fame prin- 
cipal upon my wife's deceafe or marriage, whichfoever (hall 
firft happen, fliall go unto and be divided equally Mnongft my 
fons, Richard Stopford and Robert Stopford^ and my fon Thomas 
Stopford, their refpe£live executors and admini{trator8,^tfr^ and 
/hare alike* And I give and b,equeath to my daughter Jam 
Stopford^ her executors and adminiflrators, 6bo/., to be paid he.r 
as foon as (he (hall attain the age of twenty-one years. And 
all the reft, refidue, and remainder of my worldly e^eQs not 
hereiri before difpofed of, I give devife and bequeath to ipy &i4 
three fons Rschard, Roberf^ and Thomas^ to be divided equally 
amongft them, their refpeAive executors and adminiftrators^ 
Jbare andjbare aliie^ when and as foon |$ they (hall ^s^ttain the 
age of twenty-one years. And I dire^ that tl^e profits an4 
produce of my real and perfonal eilates (hall be appUec| toVards 
briiiging up my faid cliitdren till of age. A|i4 I f^^^T ^l!^^ 
that if any of my children die under age, and Y^it)iput lawfol 
i(rue, the shake of him or &r*deceafed (hair go equally aqfiopgft 
my furviving fons* And I hereby conftitate and or4a^ t^P 
faid E. Caunce and R. Culjbaw my joint exectttor8| Ac.'' Jan^ 
Stopford the mother of the teftator John Stopfordf died in Julji 
1781. Richard Stopford^ the devifee of the premife^ in Daltom 
mentioned Jn the will, died in Augujl 1785, at the age of fixteen 
years, inteftate, and without iflue. From |be teftator's death 
until the defendant R^nt Stopford^ the next brother and heic 
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at law of Richard Stopford the devifee came of age, the execu- 1804. 
(ors were 10 the receipt of the rentSy iflues, and profits of the 
premifes devifed to Richard Sfopford g fince which the defend- 
ant, Robert Stopford, has had the poiTeflion of them. The lives 
ppon which ^he eiiate is held are (Itll in bein^» This«a£tioil is 
brought by the leflbr of the plaintiff Thomas Stopford% . being the 
youngeft fon of John Stopford the teftator, who attained his age 
of 21 years on the 22d of April 17Q95 to recover the moiety of 
the faid leafehold eftate in Dalton^ to which moiety he lays claim 
by virtue of his father's will. The que (I ion for the opinion of 
the Court was, whether upon the conftrudion of the will of 
John Stopfordj the IcfTor of the plaintiff has become entitled to 
% moiety of the faid leafehold eflate ? If the Court (hould be of r ^^04 3 
opinion that he is, then the verdi£l to (land j if not, then a 
verdiA to be entered for the defendant. 

This cafe was argued in Trinity term laft by Holroyd for the 
plaintiff, . atid Scarlett for the defendant, who fever ally com- 
mented upon the different claufes of the will. The former 
contended, that in the concluding devife in the will, wherein 
(he teftator direds, that '< if any of his children die under age^ 
and without lawful ifTue, the share of him or her deceafed 
fliould go equally amongft his furviving fons," the .word share 
' was intended to carry the leafehold property fpecifically devifed ' 
to the two eldeft fons ref§e£lively« in cafe of the death of either 
before 21, &c. as well as the perfonal funds before bequeathrd 
to them. ' The latter contending, that the meaning of the word 
fiare mpft be limited to the refidue of the perfonal funds only^ 
pf wljfich there was fufficient to fatisfy it, according to its ordi- 
nary conftru£lion, and the fenfe.in which it was ufed in other 
parts of the will. And he intiqiated that the Mafter of the 
Rolls had Qoce been of this opinion, when the fame' partief 
!were before himi ppon th^ conftruAion of this will. But ia 
reply it was ftated, that bis Honor had afterwards entertained 
doubts on the fubje£l, and that Cbambre J., before whom this 
ejeAoieot was tried, had finally been of opinion with the leiflbr 
of the plaintiff. 

Tbi Court then faid, it would be proper for them to confider 
die cafe more deliberately before the j delivered . their opinioa 
ppon it** JinA now 
Lo^rd fuENBoyopGH C J. delirered the opioion of the 
' Court. 

The 
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The qne ftion, whethf r tbe leflbr of the plaintiff, the foangeft 
fon, be entitled to a moiety of the leafehoM eftatet devifed to 
Richard StcpJitJ, the eldeft fon of the teftator, in the event 
which has happened of Ricbar(r% death ander age and without 
ifliie, depends upon the meaning of the wwAfiar§ in this pait 
of the will. Its fenfe, as that of ererj^ other word capable of 
feveral diftind meanings, is properl]f to be colIeAed from the 
contest in the place where it occors. In another part of tbe 
wilit i. e. where the 340/.9 and the orerplus of intereft after 
paying thereout 15/. a- year ta the teftator's wife is fpokeo of» 
and direAed to be diWded equally amongft his three fons and 
their refpedi?e executors and admioiftrators ^^rv mni fiarm 
alUe, the worijiart neceflarily means an equal proportion of a 
ferfmal fund to be divided amongft them. In the bcrqucft of 
the refiduc of bis wbrldly effeAs to his fons and their refpeAive 
tmfcui9rs 0nd admin jfiraiorSf it means in like manner an equal 
proportion of ^ perfinai i\xT\^. In the laft inftance in which 
the wotdjbarf occursi (which is the inftance in queftion), after 
having dire£ked that the profits and produce of his real and 
perfonal eftate flioold be applied towards the bringing up his 
fons till of age, the teftator orders that if any of his ehildr^m 
fliottld die under age. wichout lawful iflue, « \\itjhare of him or 
ber deceafed (hould go equally amongft his furviviog fons." 
Here the ^^Jhart of her deceafed^* can .mean only the entire for« 
tune or portion before* given to the daughter under her father's 
will, i. e. her 600/., for (he had no participation with her biro* 
thers under the will either in the legacy of 340/. and the ooa* 
tingent overplus of intereft thereupon beyond the 15/. a- year 
given diereout to the wife, nor in the refiduc of worldly eflhfte. 
lif therefete the word J»ari can only mew (as it only can) is 
refpe& to the daughter htr miir^ porihm 9^ Jhrnm^ aj^gnei i^t^ 
under thr m//, it is rtafmable to give it the (bme meaning m 
the fame place in refpea to the fons^ ualefs the inteotioD of the 
teftator to be coiieAed from any other part of the will^ or finne 
nde of law,.fliooM be contravened thereby. Sat neither of 
thefe effefts follow from giving this cooftruAioo (o the 
Jiarr as applied to the fan^ interefts under the wilU It 
fions indeed, what may be attended with fomojnceovtnienoo^ 
(and a wtfii to avoid which, and a probably prefumed intendem 
in the teftatos on diat aeeoont, incKoed me at ferft to a diflbsent 
coaftrufUoD} i. c. the acceflity of di? idiog what ia an entsie te<« 
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nemcnt %s between the lord and' tenant. betwecQ two furvlvlng 1804. 
fons, ^s fevtral tenants of their refpeftivc (hare$ of the fame : — — 
an inconvenience, in refpeft to the payment of tent, contribu- c ' 

tioh to 6nes of renewal, and the like, which as far as it exids, again/f 
the tedator had in the fird indance ftecred clear of, by giving Stopforo. 
the ffrveral holdings entire to each of his fons to whom he dc- 
vifed the fame. . But upon confideration I do not feel that this 
circuRi dance can wei^^h againd the otherwife clear and necefTary 
meaning of the, word ^^r^ as it occurs in this place. We are 
therefore of opinion that the leflbr of the plaintifiV the younger 
brother^' is under this word Jbare entitled to a moiety of the 
leafehold eftate for livesj which was in the firft inftance devifed 
to his brother Richard ; and that the whole thereof does not 
defcend to Robert, the elder of the two brothers, as heir at law 
of RUbard ; and of courft that the verdi£b in favour of the 
plaintiff for fuch moiety ought to ftaod. 

Poftea to the Plaintiff. 
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Nicholson and Another again/i Willan and Another, j^l^^^iih. 

n^HIS was an a6lion on the cafe againft the defendants as \icrhere one 

common Cftrriers» wherein the firft couht of the declara- delivered 
tion dated, that Sic plaintiffs, oti aoth i^r^ i^o^^^t Nottingham, good* <jf 
caufed to be delivered to the defendants, and the defendants ^ ^^ Qom- ' 
then and there accepted of the plaintiffs certain goods of the xnon carriers 
plaintiffs of a certain valur, viz. 100/., to be by the defendants to carry by 

carried by the London and Leeds royal mail coach, which was to . '"''' '1?Z' 
' ' ^ ' ^ mg no cxira 

depart in the fame morning from Nottingham, to be delivered to pnce ; and 
the plaintiffs for certain reafonable hire to be paid to the de- by a public 
. fendants on that behalf : and^that although the faid mail coach JJ^^' Ufo^"^^ 
did on the morning of the day and year aforefaid depart from reached the 
Nottingham for London, yet the defendants, not regarding their owner the 
duty, &c. inftcad of carrying the faid goods by the faid mail ""^^^^lll^^^^ 
coach, or delivering the fame goods in London, &c. wrongfully, ^ould not be 

and without the licence and againft the will of the plaintiffs, accountable 

for any pack- 
age alwoe /i/ value of 5/., unless infured and paid for accordingly : held, that the 
goods having been fcnt by a different carriage and loft, the owner could not recover 
the value againft the carriers ; for the lofs happened by no tortious convcrfion nor bv 
a renunciation of their chara£ler as common carriers, but only by a negligent dlf- 
charge of their duly as fuch. Nor could he recover even the J , as by the terms of 
the notice the carriers ftipalated oot to be anfwcrablc at all for goods above 5/. value, 
unlefs paid for accordingly. 

Vol. V4 Cc carried 
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1804. carried the faid goods from Ncitingham by a different coach, not 

being a mail coach, and took futh bad care of the faid goods 

^'!/"wVr^ that they were loft, &c. The fccond count dated a general 
WiLLAN. contraft to carry the goods from Nottingham to London^ and 
that they were loft by negligence. The thiid count ftated a 
fpccial delivery to and acceptance of the goods by the defend- 
ants, to be carried from N, to L. by the mail coach, or if not 
fcnt by the mail coach, then to be re-delivered to certain pcr- 
fons at i^. for the ufe of the plaintiffs; and then averred a 
breach of that contrail by not fending the goods by the mail 
nnd detaining them from thofe peifons at iV., and afterwards 
[ 508 ] ^ofing the goods by negligence. The fourth count ftated a 
general contrail by the defendants to take care of the goods 
for a certain reward, and that by their negligence the goods 
were loft. The 6fth was a count in trover. Plea not guilty. 
At the trial before Lord Ellenborough C. J. at the Sittings after 
\iL^ term at Guildhall^ it appeared that the defendants were pro- 
prietors of two coaches travelling from Lecds^ through Natting^ 
ham^ to London J the one a mail coach, the other a heavy coach, 
which went out fix hours later every day than the other. The 
parcel in queftion, containing goods to the value of 58/. was (as 
a witnefs for the plaintiffs proved, and which the jury found to 
be true,) delivered and accepted to be carried by the mail ccacb. Ic 
appeared however to have been booked to go by the heavy 
coach, and to have been afterwards loft, but whether in acourfe 
of conveyance by the heavy coach, or out of the warchoufe, or 
how otherwife did not appear. It was proved that the defend- 
ants had for fome time before put up an advertifement on a 
board in their office at Nottingham^ and of which the plaintiffs 
were alfo proved to have had notice, in the following terms : 
<* Take notice, that the proprietors of coaches tranfaciing bu- 
finefs at this office will not be accountable for any paffengers' 
luggage, money, plate, jewels, watches, writings, goods, or any 
package whatever (if loft or damaged) above tie value of ^L un- 
less infured and paid for at the time of delivery, and demanded 
in one month after fuch damage was fuftained." (Signed by 
one of the defendants.) The jury found a verdift for the 
• plaintiffs for 5/., fubjed to the queftion which was refervcd by 

his Lordfliip for the opinion of the Court, whether the verdid 
ihould ftand for that fum, or be entered for 58/., the value of 
[ y^9 ] ^^^ goods, or whether a nonfuit (hould be entered. A rule 
nifi having been obtained in the laft term for entering a nonfuit, 

14 JSrfkin^ 
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Erjkine and Cow/ey (hewed caufc againft it, and contended^ 
ift, that the plaintifFs were entitled to recover the whole value 
of the goods, as upon a breach of the fpecial contrad laid in 
the firft count| whereby the defendants, after contrading to 
fend the parcel by the tnai/, had fent it by another coach. The 
gift of that contrail was, that the goods (hould be fent by a 
particular mode of conveyance, which the plaintiflfs might 
think was more fafc as well as expeditious than any other, and 
would on that account be content to ftand their own infurcr 
againft any lofs beyond the 5/. which the defendants at all events 
engaged to make good. The defendants do not in their notice 
obje£l to carry for the ordinary price goods above 5/. in value^ 
but they ftipulate that they will not in/ure them from lofs above 
5/. for chat confideraiion : by this muft neceflarily be under- 
ftood lofles arifing from accident or misfortune^ which as com- 
mon carriers they would otherwife be liable to anfwer for at 
common law, and not fuch as arife from their own wilful mis- 
feazance. Their liability then arifcs, not from any implied 
negligence in the execution of the contraS for carrying, but 
from aftual misfeazance in doing an aft which put it out of 
their own power to perform their contraA in the manner fti- 
pulated. If the goods had been fent by the mail and loft, the 
defendants would fo far have performed their contra^ within 
the terms of the notice, that at moft they would not have been 
anfwerabJe for above 5/. : but here there was no inception of 
the contract of carriage by the mail. The breach of contrad 
therefore is collateral to the notice, and the fame as if the de- 
fendants had thrown the parcel into the ftreets, where it was 
loft or deftroyed. As in E/lis v. Turner {a), a carrier having 
carried the goods beyond the place where he had ftipulated to 
leave them, after which they were loft, it was ruled to be a cafe 
out of his general notice not to be liable beyond 10/. per cent., 
and that he was liable to pay the whole lofs. A pawnee (b) is 
not liable if the goods be ftolcn without his default; but if 
they be taken from him while ufing them contrary to kis con- 
tra£t, he lofes his privilege. Bur, 2dly, it is not competent to 
common carriers, fuch as the defendants are, to limit their com., 
mon law liability by means of general notices. If their reward 
be not adequate to their rifk, they fliould accept fpecially (c) in 

(fl) 8 Term Rep. 531. (h) Coggs v. Bernard, 2 Ld. Ray, 917, 

(r) Kenrtg v. Eggfeflorif ^/A 93. Morfe v. Slue^ I Fentr. 238. 
TUchhume v. White, 1 Stra, 145. 

C c 2 each 
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i8C4, each cafe ^t a rate proportioned to the valae of the goods. 
^ Carriers have been for fomc years gradually encroaching oa 

' ^ . «' their general legal refponfibility/and extending from time to 
Will AN. time thoir exemptions till the policy of the common law is en- 
tirely defeated. In Gibbon t. Paynton [a)^ where fuch notices 
were (irfl confidered, the exception was only of moneys jewels^ or 
other like valuables, for carrying which a ctrcain higlier rate 
was demanded* The plaintiff there fcnt money hid in an old 
bag of hay ; and held that he could not recover for the lofs of 
the money, becaufe it was 2 fraud upon the cariitr. Now the 
exceptions extend to all goods whatever. In Docl, bf Stud. 
270. DiaL 2. f. 38. after fpeaking of the general liability of a car- 
rier, it is added, *' and if he would per cafe refufc to carry goods 
unltfs promife were made unto htm that he (hall not be charged 
[ 511 1 for no mifdemeanor that (hould be in him, the promife were 
▼oid } for it were againft ' reafon and good manners." The 
fame thing is faid in Noy^s Maxims^ 92. And this do£lrine 
was lately confirmed by Lord Kenyan in Hide v. The Proprietors 
oj the Trent and Merfey Navigation (^), who faid, that common 
carriers could not difcharge themfelves from lofles by any a£l of 
their own^ as by giving notice. 

Garrow and Wigley contra. The goods were delivered to 
and accepted by the defendants in their chara£^er of carriers, 
and the notice which applies as well to tlie mail as the heavj 
coach, and was communicated to the plaintiffs, amounts to a 
fpecial acceptance on the part of the carriers^ which the autho- 
rities prove may legally be made. Then however an indifiment 
or aAion might have lain againft them for refufing to accept 
the goods otherwife than fpeciallyi yet having (b accepted them, 
they can only be liable on their fpecial contraQ. If the goods 
had been loft immediately after fuch acceptance, the defendants 
certainly could not have been charged further than the terms o( 
the notice warranted : then it cannot make any difierence thtt 
they were loft in the progrefs of their carriage out of the heavy 
coach. Now by the terms of the notice the defendants ex- 
prefsly refufe to make good at all the lofs of goods of the value 
of more than 5/. (as thefe confefledly were), unlefs infured and 
paid for accordingly. .The plaintiffs therefore, if bound by the 
tf rms of the notice, are not entitled to recover even the 5/. (as 
• was ruled in Ixett v. Mountain (r). For upon the firft county 

(/f ) 4 Burr, 2298. {h) I Ejp. N. P. Caf. 35. 

{e) 4 EaJI, iju 

die 
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the plaintiffs fail in proTing their allegation that the defendants 1804, 

aeeepui the parcel upon • the terms there ftatedi which arc not 

confonant to ihc terms of the notice ; and this applies to all the ^^'^"j)^i^" 
other counts dating a contraft 5 and the fifth count in trover Willam, 
cannot at any rate be maintained, without (hewing a wilful and ♦ r - j^ i 
tortious aft, by which the lofs happened ; of which there is no 
evidence. ^ For at the moft, the fending them by a different 
coach wa« no more than an aft of negligence ; they ftill afted 
in their charafter of common carriers. 

Cur. adv. vult. 

Lord Ellenborough C. J. in this term delivered the judg- 
ment of the Court ; and after Rating the fcveral counts in the 
declaration, and obfcrving that as there was no evidence appli- 
cable fo an alternate contraft of the kind laid in the third count, 
that count may be laid out of the queftion ; and alfo ftating the 
fcverAl fafts proved at the trial in the manner before fct forth 5 
proceeded thus : 

On the part of the phinliffs it was contended that they were 
entitled to recover the 58/. the value of the goods, notwith- 
ftanding the notice piven by the advenifement, which excludes 
from the carriers' general refponfibility for the fame at common 
hw all goods above the value of 5/. unlefs the terms therein 
fpccificd, namely, of infurxng and paying for the goods at the 
time of delivery, (hauld be complied with, and which was not 
done in this Inft mce. The ground on which they fo contended 
was that the lofs in queftion was one not incurred in the courfe 
of their employment as carriers, but occafioned by an aft of 
tortious converfion in direft contravention of the terms on 
which the goods were delivered to and accepted by them. But 
to found this argument there was no other evidence but the [ 5x3 ] 
mere faft of the booking of the goods for a different coach, and 
a fubfaquent non-delivery, which can amount to no more than 
a negligent difcharge of duty in their charafter of carriers, and 
not to an entire renunciation of that charafter and of the duties 
attached to it, fo as to make them guilty of a diftinft tortious 
misfcazance in refpcft to the goods in queftion. 

It was alfo contended on the part of the plaintifli that fuch a 
fpecial acceptance of goods by a common carrier as is contained 
in the defendants* notice is contrary to the policy of the com- 
mon law, which has made common carriers refponfible to an 
indefinite extent for loflcs not occafioned by the only excepted - 
caufes of lofs, viz. " the aft of God and the King's enemies." 

C c 3 But 
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1804. But confidering the length of time during which, and the extent 
^^ and univerfaiity in which the praflice of making fuch fpecial 

a ainfl acceptances of goods for carriage by land and water has now 
WiLLAN. prevailed in this kingdom, under the obfervation and with the 
allowance of courts of judice, and \vit}\ the fan£lion alfo and 
countenance of the legidature itfelf, which is known to have 
rejeflcd a bill brought in for the purpofe of narrowing the car- 
riers' refponfibility in certain caiVs» on the* grounds of fuch a 
meafure being unnectflary, in as much as the carriers were 
deemed fully competent to limit their own refponfibihty in all 
cafes by fpecial contra£l : confidering alfo that there is no cafe 
to be met with in the books in which the right of a carrier thus 
to limit by fpecial contra£l his own refponfibility has ever bee a 
by exprefs decifion denied : we cannot do otherwif: than fuft.iia 
fuch right in the prefent in (lance, however liable to abufc and 
productive of inconvenience it may be *, leaving to the kgifla* 

[ 514 !] ^^^^ ^^ ^^ ^^^' think fit to apply fuch remedy htreafter as the 
evil may require. In the abfence therefore of any evidence to 
fupport the plaintiffs' claim as founded upon a fuppofcd tortious 
converGon of the goods in queftion, and of any valid obje£lioa 
in point of law to the fpecial terms of acceptance contained in 
the defendant's, the carrier's, notice, we cannot help giving ef- 
it€t to thofe terms in the notice \ by which, inafmuch as the 
goods in queflion were above the value of 5/. and not infured 
and paid for at the time of delivciy, the plaintiffs are not ac« 
countaU'e for the fame: and of courfe the verdict even for the 
5/. mufl be fct aGde, and a nonfuit entered. 

A nonfuit entered* 



T'uefday, Wynne and Another againji Raikes and Others. 

Nov. 27th. 

A letter from ^pHE fir ft count of the declaration dated, that on the ptb of 
the drawees A jf^^ffj^ff j8oi, ^quila Brown drew a bill of exchange on 

Env^andio ^^^ defendants for 500/. payable to the order of Thomas Andritus 

the drawer in • . ^ ^ 

jfmerica, ftating that ** their profpeft of fccurity being fo much improved they flull 
accept or certainly pay the bill,'' is an acceptance in law, although the drawees had be- 
foic rcfufed to accept the hill when prcfci.tcd for adteptance by the holder, who rc- 
fided in Enghnd^ and again after the writing fuch letter rcfufed payment of it when 
prefented for payment ; and although fuch letter written before were not received by 
the diawp- in Jrncrica till after the bill became due. 

. and 
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and Butler at 60 days fight ; that Thomas Andrews r.nd Butler ijBo^. 
indorfcd the faid bill to the plaintifFs ; and that the defendants , " 

W Y S N K 

upon fight thereofjduly accepted the bill. There were alfo counts avainfl 
for money paid, and for money had and received. The defendants Ra. kes. 
pleaded the gener.d iflue, and at the trial before Lord Ellenbo-' 
rough C. J. at the fittings after lad Hilary term at Guildhall^ a 
verdidt was found f^r the phintiffy for 555/. fubjedl to the opi- 
nion of this Court on the following cafe 

On the 9th of November 1801 Aquila Browrty who refides at 
Baltimore^ in North America^ drew the bill of exchange in quef- 
tion at that pi »ce upon the defendants, who rrfide in London^ 
and for a valuable confideration paid the bill to Thomas Andreivs [ JIJ ] 
and Butler J refiding in Baltimore^ who afterwards, for a valuable 
confideration, indorfct! it to the plaintiiT?, who reCde in London^ 
On the 9th of November 1801 Aquila Brown, by letter of that 
date, advifed the dckndants of having value on them by divers 
bills amounting alto^jetht'r to 5548/. 14s. 2d. Ilerling, of which 
the bill in queftion was one, the amount of which bills Aquila 
Brown in that letter requejied the defendants to honour with ac^ 
ceptance^ and place the amount to his debit, and which letter of • 
advice was duly receivrd by the defendants. The plaintiffs, on 
receiving the bill in quell ion in England^ prefented it on the 2d 
of January i8c2 to the defendants for their acceptance, but the 
defendants refufed to accept it. On the 43th of Jafiuary 1802 
the defendants wrote a letter to Aquila Brown^ the drawer, 
which ffetter, after mentioning fome damage which the cargo of 
the Chefapeah, configned to the defendants, had fuflained, and 
difficulties in which it had been involved ; as alfo an attachment 
laid upon the property of Aquila Brown in the hands of the de- 
fendants, (among other things) contains the following paflages: 
** Under thefe circumftajices, while your property in the Chefa* 
peak appeared in fo very queftionabic a ftate that we could not 
tell what fccurity to refl upon it, you could not expeft that we 
could interfere for any of your bills refufed by Mr, Mangin^ or 
even accept all the bills of yours wliich came in upon us. Several 
of them of courfe have been noted for non-acceptance, and 
Mefllrs. Finlay Bannatyne^ and Co. have officioufly fent you a 
proteft on that for 551/. 15/. for non-acceptance. Wc have 
however now the fatisfadlion to mention to you that Mr. Man* 
girtf having refolved to pay many of your bills on him, McfTrs. 
Melltjb and Go. have taken off the attachment in our hands, C S^^ ] 

C c 4 and 
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1804. and (incc the. receipt ef Meflrs. Muilman\ letter of the 5th In- 

. ,JZ ^ ftant^iOur ptofpt£l oF fecurity on the Chcfaprak is fo much itti- 

apa'm/i t>fovc^Hbat njDtJball accept or certainly pay all the Mis which have 

Raik£s. hitherto appeared; the one for 6500/., the 19th of O^ober^ has 

notyeC.fteen prcfented tous,but we will hope that the date of your 

funds ^ill likewife permit us to take care of that." The bill ia 
quefUoh was one of thofe which had appeared prior to the writ* 
ing the' above letter of the 13th January 1802, and which letter 
was received hy Aquila Bronvn in America on the 19th March- 
1802. On the 6lh of Alarch i8o2j which was 60 days and 
three days of grace after the bill in queilion was prefented for 
acceptance, .the plainiifFs prcfented the bill to the defendants for 
payment i but the ^defendants refufcd to pay the famc^ and the 
.,/.' plaintiffs cauftd it to be protefted for non-payment. Aquila 

^ fr^w/ij the drawer of the biil| was at the timt the fame was 

drawn indtrbted to the defendants ia the fum of 5000/. and 
bath fo continued to the prefcnt time. The queilion for the 
opinion of the Court was^ Whether the plaintiffs were entitled 
to recover ? If the Court (hould be of that opinion, the prefent 
vcrdi^ to ftand ; if othetwife a ncnfuit to be entered. 

Litiledale^ for the plaintiffs, relied on the cafe' of Clarke v. 
Cock {a) as in point to (hew not oinly that an acceptance of a 
bill may be by parol or collateral writing, but alfo that the terms 
of the defendants' letter of the 13th of January 1802, wherein 
they ftate << that the profpe£i 01 fecurity in the Chefapeal was 
fo much improved that iht^i Jbail accept or certainly pay z)l the 
bills" which had then appeared, did in law amount to an accep- 
L 5 ' 7 ] tance. In that cafe the acceptance was by letter to the drawerj 
acknowledging notice of the bill having been drawn, and aflur- 
inj> him that it would meet with due honour frotn him. The 
only difference between the two cafes is, that here the letter of 
the defendants was not communicated to the plaintiffs before the 
bill became due. But however material that might have been 
if the letter were to be confidered merely as a /pedal agreement 
to accept or pay the bill, it matters nothing conGderiog it as in 
itfcif a legal acceptance of the bill; which is a technical term, 
binding the acceptor equally into whofever hands the bill (hall 
come, and not merely confined in its operation to the particular 
perfon to whom the promife was made, or any other to whom it 

may have been communicated previous to the bill becoming 

» 

(«) 4 S^f 57- 
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dkie. Iftheproixiifeto acc^pt^To madei were to be confidered 1804* 
only as a fpecial agreement| jhe liability of the acceptor would — 
be continually varyin^facpordi|tg as the bill got into this or the J^'^^ 
other perfon's hands, whfo ha^^or had not notice of the fpecial Raikbs. 
agreement; and- who had jor had not taken the bill upon the cre- 
dit of it. According fio the known praQice and law of mer- 
chants, it is fuJEcient to fix the- acceptor abfolutely, if his pro- 
mife to pay be maci^ ta thff"^ drawer, ^.ho is the. fountain-head of 
the bill, or to the Crft indorlTer by whoofi it is put into circulation. « 
When the letter had once paflbd out of the defendants' handsy 
it had its operation, and they had no further cMcern with 
the bill than to pay it when due. In the cafe of Poivell, and 
Another V. Monnier (a) the plaintiffs, indorfces, had received 
the bill before the letter of Monnier to the drawer, promifing that . 
the bill fliould be duly honoured, was written, and which was 
holden to^ an acceptance. The plaintiffs therefore could not £ 518 3 
hare taken the bill on the credit of the letter. So io Pier/on ▼• 
Dunlop {b) there was a prior refufal to accept given to the holder^ 
as in this, cafe ; yet a fubfequent letter to the drawer, faying 
that his bill would receive due honour was conGdered as an ac- 
ceptance : and fome expireflions to the contrary, attributed to 
Lord Mansfield in one part of his judgment, were noticed by 
Lord Eilenhorough in Clarke v. Cod (r), as clafliing with what 
what was faid by the fame noble judge in Pillans y. Fan Mierop 
(t/), and with other authorities* 

PullsTt contra, at firll propofed to qucftion whether the letter 

of the 13th of January did amount to a pofitive promife to 
pay the bill even as between the drawer and acceptors: but 
finding the opinion of the Court decidedly againft him on that 
point, he proceeded to dlftinguifii this from the other cafes, by 
obferving that here the defendants had exprefsly refufed to the 
holders, the plaintiffs, to accept the bill, and they followed tip 
fttch refufal, after writing the letter of the, 23th of January to 
the drawer, by denyiog payment. That letter, therefore, can 
only be taken to be a private engagement to the drawer to pay 
ibe bill when it became due, upon the fuppoGtion that tbey 
fliould then have funds of his in their hands, but accompanied 
with a ditcGt refufal to accept the bill, fo as to make themfelvet 

(a) I Ail' 611. (I) Cowp. 571. (e) 4 Ea/l, 70. 

(Jj 3 Burr. i665 — 9* 
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1804. liable upon it in the hands of a third perfoo. The promife to 

pay to the drawer never reached him in America till after the 

^^1^ bill had become due 'and had been refufcd payment. It could 

Raikss. could not then have any operation. In order to have effect it 

mud have relation to an exifting bill^ according to John/on t. 

r r iQ 1 Col/ings {a) ; and it cannot vary the cafe whether the promife be 
made before the bill is drawn, or after it is due and has been 
refufed payment, when the operation of it is fpent. In Biawes* 
Lex Mercatoria 4^4* pi. 16. it is faid that " if the poiTeffor of 
the bill hath negle£ted to demand acceptance before the drawer*^ 
failure, and the perfon to whom it is dire£ted has advice thereofi 
he cannot be compelled to accept the draft, though previous to 
the knowledge of the drawer*! misfortunes he had acquainted him 
nvith his intention to honour his bili,'* As to the cafe of Powell v. 
Afoffnier, the defendant, after giving the drawer the promife to 
accept, kept the bill in his hands ten days previous to the time 
when it became due, without objedlion, and then returned it to 
the indorfees ; and for fcveral days after he had fo received it 
the drawer continued folvent ; by which laches the acceptor 
clearly made the bill his own. [Lord EUenborough C. J. It 
does not appear by the report that that formed any part of the 
ground of Lord Hardwick*s decifion. He went on the ground 
that the letter was an acceptance.] Here the letter never 
reached the drawer till after the bill had become due and was 
refufed payment ; fo that it could not pofTibly have influenced 
any perfon to take the bill. And it is on this ground that a col- 
lateral promife to accept was confidered by Lord Mansjie!d in 
Mafon v. Hunt [h) as conftituting an acceptance. And this was 
confirmed by Le Blanc^ J. in Johnfon v. ColUngs (c). Here how- 
ever the poflibility of the promife influendog any third perfon is 
negatived by the circumftances of the cafe. 

r C20 1 Littledale in reply, obfcrved, that the payees in America would 

a£l upon the letter wheti received, and therefore it would in- 
fluence the condu£l of third perfons. 

^he Court confidered the cafe of Powell v. Monnier to be in 
point to the.prefent; but as it went fomewhat further than the 
other cafes, they wiflied to fee if there were any other report of 
it varying from that in Atkyns. Upon this day 
Lord Ellenborough C. J. delivered Judgment. 

(«) I £/!/?, 98. {h) Dou£l.29g. {c) I Eafl, 10^. 
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This cafe, in all its material circumftancesj refembles that 1804. 

of Powell v^ Mofinier, i Mi. 6u., the authority of which has 

not been, as far as we have been able to find, ever (haken. Wynm 
The letter of the defendants^ dated in the cafe to have been Raikbs- 
written on the 13th of January 1802 to /fquila Bronvn^ the 
drawer, when the bill in queftion, amongft others drawn by 
him upon them, had been refufed acceptance, after comment- 
ing upon the circumftances which had before made the proper- 
ty of the drawer appear to them, the defendants, to be in a 
very queftionable dale, particularly in refpeft to what the draw- 
er had in the Chefapeak^ fays, <* Our ptofpe£l of fecurity in the 
*• Che/apeak is fo much improved i\i2.^ we Jhall accept or certainly 
" pay all the bills which have hitherto appeared." And the 
firft queftion in this cafe is. Whether this promife be an accept 
tance ? If either branch of the alternative contained in this pro- 
mife would be an efTe^ual acceptance, if (landing alone, furely 
it cannot be lefs fo becaufe the promife is couched in terms of 
an alternative of which each branch is an acceptance. A pro- 
mife /^ arrr^/ an cxiding bill is an acceptance. A promife to CS^t] 
pay it is alfo an acceptance. A promife therefore to do the one 
or the other, 1. e, to accept or certainly pay, cannot be lefs than 
an acceptance. It amounts, I think, in effe£t to this, << Whe- 
*^ ther we (hall fend for the bill again, and accept it in form or 
*^ not, is uncertain, but at any rate you may depend upon its 
<< being paid.'' Suppofing it to be an acceptance, the time 
when ii is to be confidercd as made, namely, Whether at the • 
date of the letter, or at the time when it reached the drawer 10 
whom it was written in /fmerica^ (which was on the 19th ef 
March 1802, after the bill had become due), is immaterial, in- 
afmuch as an acceptance after the time appointed for the pay- 
ment of a bill is good. (Jackfin v. Piggot, i Ld. Raym. 364. 
Salt. 127. and Mutfotd v. Walcot^ i Ld. Raym. 574. Salt. 129, 
&c.) 

The fccond quedion in this cafe is. Whether, inafmuch 
as the bill was not taken by the holders upon the credit of this 
promife of the defendants fo made to the drawers, nor was the 
fame known to them to have been made at all till after the 
bill was due, they, the holders, can avail themfeUes of it as 
an acceptance ? In the cafe of Powell v. Monnier, already men- 
tioned, that which was holden an acceptance enuring to the be- 
nefit of the indorfcesi the plaintiffs, was an acceptance contained 

m 
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in a letter to the drawer, one NevAurgh^ promifing, ^ diat \Am 
** bill ihould be duly honoured/* The promifc, bting long fub« 
fequem to the time when the phintiflFs in that cafe became pof- 
fefTd of the bill by indorfement, could of courfe have formed no 
part of their original inducement to take it. And the promife 
w«s in that cafe» as well as in this,. made to a drawer, who had 
drawn without haTing any eflRsds in the acceptoi^s hands ; and 
it does not appear in the one cafe more than in the other that 
the holders, the plaintiffs, ever knew of the acceptance on which 
they afterwards relied prior to the time when the bill became 
due. Without overfetting the authority of the cafe of PovhH ▼• 
Monnier^ we cannot fay that the pUintiflFs are not in the prefeot 
cafe, which fo entirely refembles it, entitled to recover. And 
as in adhering to it we violate no principles of commercial con- 
venience, but confirm a rule of law^ which we find eftabliflied 
«n a fubjr.£l which lead of all others endures uncertainty and 
change, we cannot do otherwife than hold the plaintiffis in this 
cafe entitled to lecover. 

Poftea to the plainti£Eu 



SfurJajt Doe on the Demife of Whitbread azainft Ann Ten- 
AW. a7tb, ^ ^ J 

NEY, Widow. 



Where a co- 
pyholder ta 
ire who had 

Said a fine on 
is original 
admittance. 



'T^HIS was an ejedment to recover certain copyhold premifes, 
A parcels of the manor of Uj/ord, with the members, in the 
county of Sufo/k, which was tried before Hotham B. at the lall 
aflSzes at Bury^ when a verdid was found for the plainti0| fub- 
]tQL to the opinion of this Court 00 the following cafe : 



furrendrred 

to<hc ufc of h'mfc'f for life, remainder to his wife for life, remainder over ; oa which 
furrcnder and re- admittance no new fine was paid; and by the cuftom a remainder^man 
coming into pofftffion on the death of tenant for life muft be admitted and pay a fine • 
held, that fuch a cuftom is good ; and that oa the death of tenant for life, the next in 
remainder not coming in to be admitted and pay her fine, after proclamations made and 
prefentment by the jury, the lord may feize quoufquc the tenant comes in, and main- 
tain ejcamcnt to recover the poflefEon in the mean time. And fuch proclamations be- 
ing in general terms for aji; perfon to come in and make title, &c. and the prefent- 
ment of default being alfo general, arc good, though the perfon next in itmainder 
were known and named in the furrcnder. 
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In 1787 the IcfTor of the plaintiff purchafed and became^ and 1804* 

18 now lord of the manor of Usford^ and the lands in que (lion • • 

arc parcel of thi» manor. In 1749 Edmund Jenney was admit- '^hitbrbap 
ted in fee to the lands in queftion ; upon whofe admiflion a full agalnfi 
fine was paid. On the fourth of Septembtr 1765 he furrcndercd Jb nkey. 
the lands to the ufes of his marriage fettlemenf, viz. to the ufe 
of himfelf for life, remainder to the defendant, then Ann Brook, 
fpinftcr, for Ufe, with divers remainders over. On the loth of r -23 1 
jipril\^66 -£• Jenney was admitted tenant of thefe lands, to hold 
to himfelf for life, <« according to the form and effe£i of the 
faid furrender by the rod, at the will of the lord, according to 
the cuftom of this manor, by the rents and fervices therefore 
due and of right accuftomed, faving every perfon's right." No 
fine was paid by E. Jenney on his admiflion in 1756, as tenant 
for life under the marriage fettlement, or aflefled or paid in re- 
fpe6l to the remainders. In Augujl 1801 E. Jenney the tenant 
for life died, and the defendant was called on to be admitted.; 
and thereupon (he appeared at a court baron of the manor on the 
3d of December iSoi, and offered to fwear her fealty or have it 
refpited \ but Qie refufed to be eidmltfed, inGfting at the fame 
time that (he was the lord's tenant by virtue of the furrender and 
admittance of E, Jenney, the prior tenant for life. On this re. 
fufal there was » prefcntment by the homage that £. Jenney 
died fetfed; and three proclamations were made at three diffe- 
rent courts that if any perfon or perfona would come into cour^ 
and make any juft claini or title in or to all or any of the landi 
or tenements holden of the faid mannor, whereof the faid E* 
Jenney died feifed, fuch perfon or perfons (hould come into 
court and take admiflion to the fame. And no one coming in 
to be admitted, a precept was iffued by the fieward of the manor 
under his hand, and dated the nth of December 1802, dire£led 
to the bailiff of the manor, authoriGng him in the prefence of 
two or more copyhold tenants of the manor to feize into the. 
hands of the lord, quoufque the tenant ihould come in to be ad- 
mitted, all fuch copyhold lands and tenements holden of the 
faid manor by bopy of court roll, whereof the f^id £. Jenney 
died feifed, as aforefaid, to and for the ufe of the lord, quoufque f ^^4 1 
t)ie tenant comes in to be admitted: and then the lands are fpe* 
cified under 'a videlicet. And the lands were accordingly feized 
by the bailiff into the hands of the lord, in the prefence of two 
copyhold tenants of the manor quoufque the ten^tnt fhould come 
in to be admitted. And after fuch feizure the lord made the 

leafe 
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1804. Icafe in qucftion, on which the prcfcnt cjeftmcnt is brouglrt* 

r" 7 ^^^ ^^ jury found, that by the cuftom of the manori when a 

Whitbread V^^^^^ who has been admitted tenant for life of a copyhold 

agaittfi ' eftate holden of the manor dies, the tenant In remainder, whether 

JfiNNET. for life, in tail, or in fee, (hall come in to be admitted and pay 

a fine thereupon. And they alfo found a verdi£l for the plaintiff, 

fubjef) to the opinion of the Court on the following queftioni 

vis. Whether, under thefe circumftances, the plaintiff in the 

eje^ment were entitled to recover the lands in queftion. 

Alderfon for the plaintiff, made two points; ift. That, Inde- 
pendent of the cuftom, the defendant, next in remainder after 
the death of the tenant for life, was bound, upon his death, to 
come in and be admitted. But, 2dty, That at any rate (he was 
fo bound by the cuftom, which was a good one. i. The admit- 
^ tance of tenant for life is fo far only the atlmittance of thofe in 
remainder as to veft their eftatc ; but not fo as to prejudice the 
lord in rcfpeA of his fine on admiflion. The ftatute of limita** 
tlons, however comprehenfive the terms of it, and binding oa 
copyholders, extends not to bar the lord of his fine [a). So the 
ftat. \6R. 2. r. 5. which made it a forfeiture of land generally 
to purchafe bulls of the pope, does not attach on copyholds, 
[ 525 ] '^^^^"^c ^^^ would prejudice the lord ; [h\ The rule for thefe 
expoGtions is given in Bacon^s Abridgement (r}, that where aa 
zQ, of parliament by general words alters any eftate, intereft, 
tenure, cudom, or fervice of a manor, or does any thing in pre* 
judice either to lord or tenant, it (hall not extend to copyhold 
eftates ; but otherwife where the tlCl is made for the public 
good, and no prejudice accrues to the lord or tenant. So nei- 
ther (hall the general rule of law, that the admittance of the 
tenant for life is the admittance of all in remainder, extend to 
deprive the lord of his fine due on the admiflion of each indivi- 
dual tenant. But as the fine is only dae to the lord on the ad. 
miflion of the tenant, if the remainder-man were not bound to 
come in and be admitted on the death of the tenant for life, the 
lord would be deprived of his fine. Lord Cole {d) therefore 

{a) Vide I Bac, Ahr. 71 1, in margine. {b) Co. CofyL 149. 

(c) I Vol. 711. 

{d) Co. Copyh, 157*7^ 5^* Ld. ^'^if concludes in the fame manner 
as to an heir. (/4i*/- ><s) *' that an admittance is frtncipally for 
the benefit of the lord to entitle him to hiijlnfp and not much neccibry 
for the (IrengthcDing of the heir's title.^'^ 

lays 
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lays down the general rule with this limitation, that ^^ if a copy- 1^04. 
hold be furrendered for life, remainder to a ftrangcr ; though " ' 
the admittance of tenant for life be fufficient to invcft the cftate Whiter bad 
in him in remainder, yet upon the death of tenant for life^ he in re' againft 
mainder Jball be admitted^ and pay afineP And this is confirmed JennjiT. 
by Lord C. B. Gilbert ^ in his book on Tenures, 194; and in- 
deed it would be incongruous that where the fird tak^^r takes for 
life only, the next taker on his death (hould not be admitted and 
pay his fine^ when he would be bound to do fo if the firft taker 
had taken in fee. The cafes agree in this diftinction ; for in 
^uncelm v. Auncelm [a) the queftion being only as to the title be- 
tween two contending tenants, the admittance of tenant for life r r26 1 
was holden to be the admittance of him in remainder. But in 
the Earl of Bath v. Abney (3), which. was a cafe between lord 
and tenant, it was determined that the executor of a termur was 
bound to be admitted, and that the lord was entitled to a fine 
upoti fuch admittance. The queftion there was, Whether a fine 
were due' on every change of tenant, or only on every change of 
eftate ? and it was confidered that on every change of tenancy 
the.fucceeding tenant was compellable to be admitted, though 
claiming under the fame title as the antecedent one, becaufe a 
fine was due to the lord on every fuch change, and to entitle 
him to it, it was neceflary that the tenant fhould be admitted- 
2dly. At all events the cuftom found is obligatory upon the 
defendant to come in and be admitted. Cuftom is the foul and 
eflTence of a copyhold, and determines the law of it. There is 
nothing unreafonable in the cuftom, nor inconfiftent with the ^ 

nature of the cftate granted. Till admittance the tenant was 
not entitled to the lord's prote£lion ; and it is a reafonable con- 
Gderation for it that he has thereby a certain place for afluring 
his title. And if the lord be entitled to his fine in refpedt of 
the premifcs, it is reafonable that he fhould have the means of 
enforcing the payment of it by a feizure of the premifes quouf- 
que the tenant comes in and is admitted. In many inftances the 
lord'cannot tell who is the next in remainder till he comes in. 

Befti contra, after obferving that this was more a queftion be- 
tween tlie tenant and the fteward, than between the lord and 
tenant; for that the latter did not decline her fealty, but had of- 
fered it| and only obje£led to paying a fine as for a new admif- [ 527 ] 

{a) Cro. Jac. 31, * {b) i Burr* ao6. 
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I 804. Qon, vh^ (he qflpCdered jtha( (he v'as already admitted l^faant ^ ' 

V .opon the rellsHF the mafiorlt contendc^.ift. That by the ge- , 

v\wP*^^ ^' ncral law of ^ftbf holds, tlie §iie liilc .if which was to be col- 
againfi Icftcd {tomp town's cafe (a), and from Barnes v. Cor^lr (i), tI)C 
Jen MIT. admittance of a tenant, for li^. is the admittance of him In re- ' 
maindef, though by fpecial ciilom tvi|6 fines may be due*' Tha| 
confequently, if the tenant wil^ already admitted, this cje^lment 
cannot be maintained ; but tiKtIord has another remedy for his ; 
fine. The paflage therefore atcd from Lord Celt's Copyhokier f * 
requiring the adtnijjion of him in remainder ftand^ alone, and 
'--'-has^iio' amhority cited in fupport of it (r). And^the cafe 
cited of JLiincelm r. Aunalm^^i) is exprefs that the admit-j* 
. tance of the tenant for life is^ the admittance of him in re<- 
mMod^r without any other admittance. But at any rate a new^ 
^ admTMhm^n only be necrflaifti if at all, in cafes whfre the re« > 

maitrder is tcT^ivnan's right heirlflot in the like cafes where he 
^ who is to take next . w^s ilot before defignated upon ^e lord's 
roll, and wh^re cpnfeqiiently thi^lord cannot tell who Ms tenant 
is Arom whom he is to have f^lLipd fervice, until he has come 
in and heen admitted by nameT^uch was the cafe of the £arj 
of Batfoyl Anfy (^) where the furviving truftee, who was named 
as tenant, being dead, the lord hadiio tenant on whom he^could 
[ 5^B 3 ^^ ^^ ^^ admittance of^he execumr of the laft tenant, Vhofe 
name was tl^en for ttie^llttime put mbn the roll. Then, 2dly, 
I 'a cuftom.'to admit one imio is already ^mitted tenant is abfurd 
"^ • llnd unreafonable, and r^pCignant to thuuture of copyhold \ in 
li)pe manner as a cu(loa^t6 furrendep bywtorney or out of court 
is void ifer J ri^^^m, 1>edy;ife by the geneMlaw of copyhold tt 
is incident to the tenure td do fucb adS Then the cuftom 
(!ated is alfo void for uncertainty; in not defiring any time 
within which the admiffibn i» torbe takenjj||^d before which 
tiq:ie the lord jQould hdt proceed to compet'cV tenant to come 

(«) 4 Kep. 23. tf^'and vide Gyppen v. Btmney^ Cro, EB%. 504* 

(*) s Lev* 308/ 

le) Vid. Co. Copyh, Svpfdemeat^ p. 28. / 7. cites DtU v. KgJkm^ 
MooTf 3^8. which goes to (hew* that without a «uftom the lord is not 
entitled to a new fine from the remainder-man : though Liord Coke fays 
it is otherwife of him in reverfion. And then according to the cafe of 
Tippuig V. Bwnmmgi MooTf 465. which was afterwards referred to by 
the Coon, where jdie lord is to have a fine, there muft be a new ad« 
nitunce. 

{J) Cr9.Jae. 31. \e) i Burr. 206. 
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in. He alfo objcftcd, 3dly, to the regularity of the proceedings; 1804* 

and contended, rhat this being a cafe of forfeiture was not to "- 

be encouraged, but that the f)roceedings fliould'bc. conftrued ^mTBubAD 

ftriflly^ [Prr Curiam. It is no forft'tture but only zfeixure . agair^ 

quou/qtUf to compel the tenant to come in and be admit- Jn^-fifiv. 

ted.] If the admittance of the tenant for life be by the 

general law the admittance of him in remainder, the fcizure 

Ihould have been, not pro dtfe£iu tenentis, but for the non. 

payment cf the fine. 1 heu the next tenant being known and 

named in the rolls, the proclamations and the prcfcntment 

Ihould have been againft her by name, the firft requiring her 

perfonally to come in, the latter prefenttng her perfonal default* 

And fuch is the ufual pra^ice where the next taker is known* 

He alfo referred to KHchen (jf Co^ris^ 244. 4th edit. 

Alderfon in reply, faid, that the cafe of Barnes v. Corie {a\ 
(hewed at lead that a fine might be due by cudom on the ad- 
niiflion of a remaindtr-man ; and here the jury have found fuch 
a cuftom. 1 hen as to the irregularity of the proceedings, the r ^29 ] 
cuftom need not fix any time for the next in remainder to come 
in, and then he mud come in within areafonable time after the 
death of the tenant for life ; and that is after the ufual procla- 
mations. And no prejudice can ai:ife to the tenant ; for, as was 
faid by Lord Kenyan in Roe d. Tarrant v. Helier [b) the feizure 
is merely to compel the tenant to come in, and the lord can only 
'retain the poflcfEon quoufque. Then as to the generality of 
the proclamations and prefentment, it was fufEcicnt in a court 
baron as in other courts to make general proclamation for all 
perfons bound to attend to come in ^ there is no occafion to 
proclaim each abfentee individually, whether known oi' not. 

Lord Ellenbokough C. J. adverted to the cafe of Tipping v. 
Sunning^ Moor^ 465., which had not been mentioned, where it 
was adjudged, that if a copyhold be granted to one for life, re- 
mainder to another in fee, the admittance of the tenant for life 
is ^e admittance of him in remainder ; the reafon given for 
which is, that the lord is not to have a new fine upon the death 
of the tenant for life j but nvbere the Icrd is to have a fine^ there 
tnttfi be a new admittance. 

. Befl obferved, that the neceflity of a new admittance was no^ 
ftated fo (Irongly in the rrport of the fame cafe, in Cro. Eliz^ 
504. by the name of Gyppen v« Bunney* 

{a) 3 Lev. 308. {b) 3 Term Rep. i6z. 

Vol. V. D d The 
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r8o4. The cafe ftood over for conGderation ;' and now 

'Lord Ellbnborouoh G. J. delivered the judgment of the 

_»'^**»- Court. 

aToi/t/i '*^^ this cafe two queftions have'^beeiitns^; the nflt and 

J « ti^ E Y. princifMLl of Which is, "Whether the defendant, who claims a co- 
* C 53^ ] pyhold cftaic, the ftibjeft of this cjcftmcnt, undera furrendtr 
made oa her marriage to*the ufe of her late hufband Edmund 
Jenmy for lifcj remainder to herfelf^or life, twas, on-Ac*d«iih 
of her hufband, bound to come in and be admitted; there bc5i>g 
a cuftom in the manor that where a tenant for life dies, the 
tenant in remainder (hall come in xo'bc admitted and pay a fine? 
ITic ad queftion is, 'Whether the prefctittncnt that E. Jennry 
died feifed, and the proclamations made, *< that if any perfoa 
would come into court and make jutt claim or title to the lands 
whereof E. Jenney died feifed, fuch perTon (hould come into 
Court and take admifllon to the fame,^' be fufficient; inafmuch 
as the defendant, beipg dcHgnated by the furrender as the per- 
fon to take in remainder on the death of £• ^enney^ was not 
named in the prefcntment or proclamatioms ? The defendant in 
this cafe does not obje£l to payitig the.fiue due by tlie cuAonx 
from the perfon to whom the eftate is limited in remainder; 
but contends that the admiffion of herrhuA)and was inJaw the 
admiffion of .herfelf, and that any further admil&onjB nugatory \ 
And that a cuftom requiring one already admitted to be admitted 
again is unreafonable and void. To (hew that the admifllon of 
the tenant for life is' the admifllon of thofe in remainder, Bronvn*% 
cafei 4 Rep. 22 h. was reKed on, in wiiich the doctrine is laid 
down, that the admittance of the teuBfitfor life 'is the admttance&f 
him in remainder to vefl the eftate in heunt but not to bar the lord of 
Us fine; and A44ncelm v. Auncelm^ Cro. Jac. .31. wbese a furren* 
der having been made by a copyhjaldcr, to Martha . his wife for 
life, remainder to Matthew his. fon in fee ; on which Martha 
r r C*^! 1 ^^^ admitted 3 and Matthew the fon without ether admittance 

having furrendered to the ufe of the^pUintifF, the Court deter- 
mined in bis favour ^gainft the heir of Matthenv \ beii\g of <>pi- 
nion, that the admittance of the feme was the admittance .of him 
in remainder } as the particular . eftate and tjiat in - renuiinder 
made in. law but one eftate. And this laft cafe was ynucii reUoi 
t>n to (hew, that the admiflion of tl^e tenant for life is fuljj aiui 
completely the admiflSon of him in remainder when de(ignatcd 
on the roll^ as in the pre&nt cafe the xkfendaait t <• On the 

"mother 
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.other band it was inlxftedi that where by cuftom a fine is to be 3804. 
.paid by the.remain(ler»inan|.he is in fuch cafe bound to be ad* 
mitted, according to the dodirine of Lord Cokeinhh Treatifc on -^Vhitbread 
CopyholderS} 130, adopted by Lord C. B. Gilbert y in his Trea- agdnfi 
tife on TenureS) p. 194: and that the cafe of Auncelm v. Auncelm Jemmxt. 
Dnly prores that the admittance of tenant for ]ife is tbe admit- 
ianee (f the tenant in remainder^ fifar as t$ vefl in him theeftate in 
remainder^ and enable him to convey a title to it, but that it ia 
slot fuch an admiffion as to make him full and comple tenant to 
the lord. And further, that though it (hould be holden that» 
where there is no coftom, the remainder-man need not be ad- 
mitted; yet the prefent defendant was bound to be admitted^ ' 
there being fuch cudom within this manor, which is the life o£ 
copyholcis : and that the cuftom is a reafonable one ; as by 
means of it it will appear diftinflily upon the rolls of the manorto 
.whom the different copyholds belong, and the lord will be better 
able to call for his fines and cnfoxce his fuits and fervices. In 
addition to the cafes^mentloned by the plaintiff's counfelj that 
of Gyppen v. Bunney^ as reported in Moor^ 465. may be added 5 
where it is laid 4own| that if a copyhuld be furrendered to one 
^for life, remainder to another in fee, if the lord is to have a fine 
from the remainder -man there is occqjionfor a new admittance. But T C32 1 
without deciding, whether that be neccflary without a cuftom, 
we think fuch cuftom good for the reafons fuggefted by the 
counsel for the plaintiff*; and it is analogous to what is the law 
of copyholds, as it refpefts the heir, who upon the dcfcent of 
the ^uftomary. cftate may furiender to the lord to the ufe of 
another before admittance, and who on the death of his ancef- 
tor.is immediately tenant by copy of court roll: the reafon of 
^which, as afligned by Lord Coke in JBrown^s cafe, 4 Co. 22 b. is 
becaufe the copy made to his anceftor belongs to him^ as the ad.* 
mittance of tei)ant for life is the admittance of him in rempin. 
der : and yet according to Lord Cohf in his Copyholder, p. 94, 
the heir is not complete tenant before admittance to all in- 
tents and.purpofes; for. till then peradventure he cannot be 
f worn on ^he homage, tior maintain a plaint in the nature of an 
affize. 

In fupport of the fecond obje£lion no authority has been 
Cited, , but it has been refted wholly in what was faid to be the 
ufual pra£tice in courts baron of mentioning in the prefentment 
wd proclamations the name of the perfon, when known^ who 

D d 2 ought 
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J 804, ought to come in and be admitted. If che tenant, when knowt»» 

were likely to be prejudiced by not being named, this obje£Hon 

w^.^^ •' would have weight. And though as the objcflE of the prcfcnt- 
agMin/i ment is for the information and inftru£iion of the lord, it would 
Jen N by/ in refpe£t of him be better to mention the perfon who ought to 
come an(f be admitted, when known ; yet in refpcft to the heir 
or remainder-man, this is not the purpofe of the prefentment* 
nor^ are the proclamations intended to inform perfons of their 
titles, but to give notice to thofe who have a right to be ad- 
mitted, that the tenancy is vacant, and that the lord requires of 
CS33 1 thofe who are entitled to take upon them the tenancy: and it 
feems fufficient, fo far as the tenant isconcerned, if the prefent- 
ment and proclamations be in the general teuns ufed on this 
occafion. For thefe reafons we think there fliould be judgment 
for the plaintiffl 

Poftea to the Plaintiff 



• Tuefdays 

N§vcm.^iih. Wiggins againji Stephens. 

Bail mayren. JLfARRTAT obtained a rule to fliew caufe why the writ of 

dcr without -^'^ procedendo iffued in this caufe to the Judges of the palace 

jullifying; court ftioirid not be fct* afidc for irregularity with cofts. The 

and where ... 

the rule ex- caufe having been removed by habeas corpus into this courtt 

pjres in vaca- fpecial bail was put in, and a rule obtained in the vacation for 

tioo^a render 1,^^^^^ ^j^j| ^,^j^j^ jj^^ defendant had till the firft day of this term 
on the tirlt ,* . t t. 1 1 •! • . • n.^ 1 1 • 

day of the ^^ comply with, when the bail attended to juttify ; but being 

enfuing term 'reje£led in a prior caufe, they did not juftify in this, but rcn* 

Icdcntc curia <jcred the defendant, fedente curia 5 which render was lodged 

thouffh*no«. ^'^^ ^^^ proper officer of the palace court and allowed, and 

tice were not notice of it given to the plaintiff's attorney about 7 o'clock in 

given till af. xht evening ; before which time, viz. about 4 o'clock, after the 

the fame day ^^'^"K ^^ ^^^ Court, the writ of procedendo had been fucd 

and after a out. 

writ of pro- Lawes (hewed caufe, and contended that the render was not 

ccdendo complete till notice, which oue;ht therefore to have been eiven 

had iflacd . . ^ .a 1 , r 1 . .... . 

to an inferior f'^a^n^c curia ; the rule to render having expired m the Tacatioa 

court where and the bail having only by indulgence till the riling of the 
the caufe Court on the firft day of term to complete the render. But by 
^^L^^34 1' Lord Eu-ENBOROtJCH C. J. The bail, though unable \o 
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jiiftifji were fufficicnt to render their principal {a)i and having 1804. 

till the laft moment of the fitting of the Court 10 do fo, the no- ' 

tice muft neceflarily be -given afterwards ; and having the whole . . 

day to give noticei if it be given any time in the day it is fuf- Stephens. 
ficient. 

Per Curiam^ Rule abfolute (b)* 

(a) Eikvin V. AHen^^ Term Rep. 40I. S. P- 

(b) Vid. TiJiPj PraS, 150. which mentions the fame point ruled l^ 
H« 26 Geo. 3. and vid. ib. 190. 



IVednefday^ 

Bingham again/i Serle. Novem.zZxh. 

ASSUMPSIT for money had and received| and Upon an ac- when the 

count dated. Plea non aflfumpfit. At the trial before fiat. 43 Geo. 

Lord Elleniorough C. J. at the fittings zi Wejlminjler ziitx th^ 3.^. q«./io. 
laft term a verdi£l was found for the plaintiff for 14,780/., fub- afT f ^"'"'^^ 

jedl to the opinion of the Court on the following Citfe : compenfation 

The plaintiff 18 ^the incumbent of the chapelry of Go/port t and to the owner 

the perfon named in the warrant and inquifition after mention- ?^P^^i°j'. 

cd. The defendant is receiver-gerKral of the land-lax for the land, which 

connty of Southampton. On the i8th of Hovember 1803 a war- ^^^ taken 

rant was figned, and iffucd by two of his majcfty's deputy lir ute- ?° ^ ^^ 

nants for the faid county, direded to the (hcriff thereof, (tating mcnt ; whicK 

that " whereas his majcfty had authorifed the mafter general compenfation 

and principal officers of his majefty's ordnance to furvcy and ^^V°,H 

mark out the piece of land Gtuate at Gofport^ in the parifh of the pofTcifion 

Alverftohe^ in the county of Southampton^ holden by the R-^v. R. or ^}'< thereof 

Binghamy under leafe from the Lord Biftiop of JFincheJer, and ^"'''"^ ^^\. , 

* , • ^ ' iimefor ivhtch 

alfo the parcel of land granted by him for the purpofe of crec- the fame Jhould 

ting a dwcUing-houfe, &c. for the refidence of the * incumbent he required for 

of Gofp<^t chapel, together with fuch dwclling-houfe, &c. '^*^/"^l^{X^ 

(and mentioning alfo certain oiher lands in the occupation of that'the af- 

other perfons, under leafe from the BiQiop of Winchejier)^ the ftiTmrnt of a 

fame being watlted foJr his majefty's fcrvice: and whereas they con^Pff^^^ou 

the underfigned, two of the dcputy-lieutetiants, &c- had pur- and^^tho^i^t 

, reference to 

time, as by an annual rent, was bad; becaufe of the uncertainty of the, period for 
which the land would be required, of which no probable average eftimat'c could be 
formed pending the c^igenc/* • r r^^ 1 

D d 3 fuant 
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1804. fuant to the ftatute in fach cafe made iflurd their warrants' uii« 

der their hands and feals commanding poflcflion of the (iid pre- 

Bingham j^jf^^ ^^ ^^ delivered to Co!. Join Evele^, the commatiding;' 
Serle. ^^^ engineer at Pertfrhmtf)'^ for the public fervice ; tfaey there- 
. fore required the (beriff to fummon a jury to appear at G&^ori^ 
&c. on a certain day, to inquire of and a/certain the pfmpenfaiion 
nvbicb ought to be madi for the poffeffion or ufeof the ahsvemmtioned 
Premifes ** during the time for which the fame /boutd be requiredfor 
the public ferviee^ to the fcveral perfons interelled therein, and 
to whom the fame ought to be paid." In purfuance of this' 
warrant an inquifitlon was taken before the (hevifFon the 28th 
of November^ at the place and by the jurors therein ftamed^ 
whereby the jurors found " that the Rev. ^. Bingham was en- 
titled to receive 14,780/. as a compenfation fey his damages by 
reafon of giving up the premifes thereiii mentioned to be re« 
quired from him for the exigency of government, during tie ti^ie 
the fame fball be fo required f to be paid to him for bis ownufir^ and 
to the further fum of 470/. as incumbent of the cbapelry or 
Qofport, to be paid to the faid iS. Bingham^ to the Lord BiOiOp* 
of Winchefter^ and to the Rev. J. Sturges, LLD. oj trt^ees for 
the benefit of the incumbent of the cb^pelry of Gofport for the 
time beings (and then it proceeds to find the compenfation dutf 
to other leCeea of the bithop for their damages fuftained). Which 
fcveral fums the jurors found ought to be paid to the feveral 
. perfons aforefaid immediately upon demand thereof for the pur« 
pofes aforefaid." The cafe then dated, that a certificate of the 
inquifition was fij;ned by the {aid two deputy lieutenants, and 
was on the 30th of November ferved, together with the inquifi- 
tion and warrant annexed, upon the defendant, who was required 
by the plaintiS* to pay the funi of 1^,780/. That the defendant 
at that time had money in his hands, as fuch receiver-general ^ 
fuf&cieht to difcHarge (he fame, aiid prbmifed to write to liis' 
deputy, arid that there (hoiild be no delay in the payrnenl* 
[[Upon the fuggeltioii of the Court during this argument, that 
the a£l of parliament required certain preliminary fteps to be 
taken, which did not appear oh the face of the cafe to hav<il been 
purfutd, the cafe was afterwards agreed to be aniended by in- 
fening the following fafls.} That the 0£^cers of the Board 
of Ordnance were duly authorifed by hiis majefty to furyey arid 
niairk out the premifes mentioned in the feveral warrants and 
certificate after*mentioned, and to treat and agree with the per* 
(bns having any ititertft therein for the pofj^cffion* or ufe thereof* 

5 during 
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Jhndngfueh* titfte of- the enipncy of tht fervice Jbould^ require. Tlitt I So4» 
in purfuaiicc of< fuch authority the premifcs of the plaintiff In — — 
tbc faid warrant meiltioncd were duly ferveyed and marked otit, ^ aV)2 
kad a treaty wa^ duly ctitcrtrd into with the pUintiiF for the b^B-Lg, 
purpose aforefaid. That the phiatifT ref ufed to enter into fucH 
contra£l touching the fame as was fdtisfa6}ory to the faid offi- 
cers*. That the faid officers of the Board of Ordnance d!d there- 
upon rfequire two of the deputy lieutenants for the county of 
Soutffamptonio iffuc their warrant according to the form of rhe fta- 
tutCy&c.toput his majefty's officers into immediate poflVflibn of 
the faid premifes; That in purfuance thereof, on the 14th of 
Novemier ido2 ^ warrant was&gncd and iffiiedby them,diredcd 
to and ferved upon the plaintiff, and others holding or renting f rjy ] 
the parcels of ground therein mentioned, dating that " Whereas 
hi$ majefty had amhorifed the mafter-gcneral, &c. of the ord- 
nance to furvey and mark out the parcel of land (ituate at Gof- 
port, &c. holden by the Rev. R. Btftgham under leafe from the 
Lord Bifliop of XV\nchiflery and alfo the parcel of land granted 
by him for the purpofes of crc£Kng a dwelling-houfe^ &c. for 
the Tcfidence of the incumbent for the time being of Gnfport 
chapelj together with fuch dwelling houfe, &c. the fame being 
Wanted for the public fervice: and that whereas the under- 
fignedi two of the deputy-lieutenants, &c. purfuaut to the fta- 
tutCi certified that the pofTeffion or ufe of the faid premifes was 
neccffary for the public fervice during fuch time as tpe exigency of 
the fervice fhould require : they therefore rcquircii and commanded 
the plainlifP^ &c. to deliver the immediate pofTefHon of the faid 
premifes to Col. ychn Ev€leigh\ &c. or other his majcfty*s offi- 
cers appointed by him for that purpofc* for the public fervice.** 
l^hat a cisrtificate was alfo (igned by the faid deputy-lieutenants 
on the fame day, dating that << Whereas his majedy had autho- 
rifed the riiader-general, &c. jot the ordnance to furvey and 
rtatk out the lands in queftion, (dcfcribing them} holden by the 
Rev. iJ. Bingiam under leafe from the ^.ord Bifliop of Win^ 
chefier^ &c« the fame being wanted for the public fervice; they 
therefore certified, that the pofleinon or ufe of the faid premifes 
wtf/ neceffdrj for the public fervice , during fuch time as the exigence 
^ the fate fhould require, purfuant to the ftat.** &c. Tlaat undei^ 
the faid warrant pofTelfion was 'taken by the officers of govern^ 
iSient of all the premifes therein mentioned, except of the dweT. 
llng-houfe, wl.ich by confent of the Board of Ordnance the 

P d ^ plaint IflF. 
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J 804. plaintilT was allowed to occupy as tenant at will to the faid board 

— ^— upon his undertaking to quit immediately upon notice for that 

Bingham purpofe. The queilion for the opinion of the Court was, whc- 

^otnft jj^^j. jj^^ plaintiff were entitled to recOTCr ? If he were, the Tcr- 

di(^ were to ftand ; if not a verdift was to be entered for the 

defendant. 

The cafe was argued on a former day of this term by Scar^ 
lift for the plaintiff, and Gafalee for the defendant. The argu« 
ment turned on the conftruflion of the ftat. 43 Geo. 3. c. 55- 
f' 10. and reference was alfo had to/ 11. which was amended 
by (tat 43 Geo. 3. c» 96. And the principal grounds of contea- 
tion on the part of the defendant were (hortly thefe ; that a grofi 
fum (fuch as had been given by the jury in this cafe) could noe 
be a proper compenfation for a temporary poffeflion of uncer« 
tain duration, depending upon the exigency of the public fervictt 
of which no probable computation could be made, there being 
no criterion by which it could be meafured. 2dly, That the 
Biftiop of Winchejler^ who was inierefted in the compenfation to 
be given, was not a paity to the proceeding before the jury 
3dly, That it was uncertain on the face of the inquiGtion what 
intereft the public took in the premifes, in refpe£l of which the 
compenfation was awarded. To which it was anfwered, in fub* 
ftance, (hat the duration of life and other uncertain periods, the 
value ofgood-will in houfcs for trade, and other contingenciest 
were daily the fubjeQ-matter of computation, and verdicts 
were often founded thereon. That the queftion of value was 
m matter of fa£t; and that after verdi£^ the intereft of the 
plaintiff mud be taken to have been juilly valued, adly. That ' 
it was no fault of the plaintiff if all the perfons interefted were 
C 539 3 ^^^ brought before the jury, as he was merely paflive in the pro- 
ceeding, which was compulfive upon him on the part of govern* 
ment. That government might have agreed with the lord for 
his compenfation ; or if not, that compenfation mi^ht ftiU be 
made to him if he (hewed a grievance, B\it that the jury might 
have confidered, that the injury from the temporary poffeflioa 
compenfated was too remote to reach the lord. S^^ly, That the 
aft did not require the inquifition to ftate what intereft the go- 
Temment took in the premifes \ and on the contrary, the whole 
proceeding was founded on an affumption of the uncertainty of 
the time for which it would be neceflary to t^ke the land. It 
was fuflicient that the inquifition purfued the aft of parliament' 
and was as certain M that. 

6 Lord 
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Lord £ll£Kborough C. }. now delivered the judgment of 1804. 
the Court. 

This was ao a£lion for money had and received, brought un- Bingham 
dcr the ftat. 43 Geo, 3. c. 55. by a Icffee of the Bifliop of Win^ agatn/i 
thifler^ of a piece or parcel of land fituate at or near Gofport% 
againft the receiver-general of the land-tax for the county of 
Scutiamptoftt to recover the fum of 14,780/., which had been 
(as alleged by the plaintiff) duly aflcfT^d by a jury, as a compen* 
fation to the plaintiff for his damages by reafon of giving the 
poficiBon and ufe of that piece of land " during the time for 
which the fame Jbould he required for the public fervice^ "The loth 
claufe of the a£l, upon which the claim is founded, and in con- 
formity to which the afleiTment of compenfation is dated to have 
been and can alone really be made, ena&s, '^ that it ib^ll be 
lawful for his majeily, &c. to authorife any officer, &c. to fur- 
vey and mark out any piece of ground wanted for the public 
fervice, and to treat and agree with the owner thereof, or any p c^o 1 
perfon having any intered therein, for the poffrffion or ufe 
thereof during fuch time as the exigency of the fervice (hall re- 
quire. And' in cafe the owner, &c. (hall decline to enter into 
fuch contra£k touching the fame as (hall be fatisfa£tory to fuch 
officer, &c. or (hall be unable, &c., it (hall be lawful for the per« 
fon fo authorifed by his majefty, &c. to require two or more 
deputy-lieutenants, &c. to put his majefty's officers into imme* 
diate pofleffion of fuch piece of ground, &c., and (hall for that 
purpofe iflue their warrant, &c., and (hall alfo iflue their war- 
rant to the (heriff, &c. to fummon a jury, &c. to inquire of and 
afcertain the compenfation which ought to be made for the pof. 
feffion or ufe of fuch piece of ground during the time for which 
the fame (ball be required for the public fervice to the feveral 
perfons interefted therein, and to whom the fame ought to be 
paid : the verdifi: of which jury (hall be certified by fuch de« 
puty-lieutenants, &c. to the receiver-general of the land-tax^ 
&c. where fuch lands (hall lie ; which receiver- general, &c, 
Ihall out of any money in his hands p-iy fuch compenfation to 
foch perfon or perfons in fuch manner and for fuch purjpofes as 
by fuch verdid (hall be dirc£led,'' &c. 

- Three obje^ions have been taken to the plaintiff's right to 
recovrr the compenfation which has been thus affcffed. ift» 
Thot a grofs fum (as this appears to be} cannot be a proper 
compenfation for \ temporary poficffion of uncertain duration* 

adly. 



^40 CASES ifi MFCHAELMAff TERM 

1^04. ^^y* That? aai the pivper parries' iirtctdfed in thie compcttfa. 

...^.i, tion to be aiTi^fled were not before the Jury. 3<ily. That it is 

fiiKGHAM lAifcertain on the fsice df the inquifition wUat'inteftflr the public 

a^asnfl fakein the pretnifcS in rcfpcft of whirfi the compenfation is 
aAi^ardcd. The validity and cfftft of thirf inquifition- merely dc- 

1 54^ ] pcndfiT ori its confoVifiity tb the po'sifrets ^nd provlfidilk' of rhe ad 
under which it was taken : if can neither Be helped or itlipngned 
by arty inteirdmcnt to be dr^wn from\arry cxtrinfio matter. If 
th^ jhquifititm be' liot conformable td the pov^etis and proviOons 
6f the aft, it conftitutes no obligatibri 6h thcpfaft of the re- 
cdvcr-gefncral to psiy the money alfleflcd thereby^ itrtd^ dP courfi! 
rays no foundation for tfie implied pfomifci upon which this 
iCXioti (Hould be fllpportetf. 

As to the firft of thefe objeClions, that a grofs fum cannot be 
a ptopcf compenfaftibrt ftst t temporary pofTeflibii of ancertain 
dnratioil; iri^ not oitly'true that a compenf^tiothpropottioned 
id and' mcfafar^fd by the' time during vtrhich the occupattotr on 
the ^art of the public (Uduld continue isf a better mode of com- 
p^fation fbt a- pofTeflton of uiitertain continuance than the 
aflcffrticnt of a groft fum, but tfie latter fcemrf td be upon" priu- 
' dpl^, dnd in all t^tcs radically vicious. If I (hould aflVf? acom^ 
penfation upon a fuppofltioti that the exigency will teitiiinate 
titomtdiately, I niay giv^far too little : if I calculate that if will 
Wft to 3- vety dtftanr petiod, t may give greatly beyond the 
ihatl^; if I divide the diS^rehcjc, I place myfelf in the mfediunl 
dnly between two esitremefr of fimilalr injuftice : but fljll I am 
tkH nidrally fUrd o(^ doing juftice or siny'thitlg near juftice^ only 
} KhVea chance of doing left injuftictt than if I adopted either 
esttHMne; P^rhapB a ^fs fum, by way of immedlsite eompen^ 
bttbl^ fbr ilSt me^ iAimediate damage attd itlcdoytdienob of 
f^riloVal or the lite, afi'd which occurs at OACe, atid a payment 
tfftei^wahis, either aArtually or ac certain ilted periods of time 
» 16ifg as the individual (hoiild be k^pt Mt of his property, 
would be the bdft rtf ode of compenftvibAA iv/t ^ coMfienfadoft 

C 542 3 ^^^'^ ^** P^^y ^^^ without any reference to time,^ for an ottcu*- 
^atibh whidi m;fy eltt^i' t^mlhatd immediately, of lalt f<» aM 
indefinite length of time,*ti4iich hM net any GircUmftanee«>tfofi« 
iie£M vrith it upbii #hi</h ati average cftimate of its probable 
ebhtintlattc^, dtld^ 2 valuMion calcultfced atC5rdingly> may bt 
fbtVAtJd ; a^ xfit avetag^ dsp/ation of huMUif lifeaffbrd&t«W«»da 
^ efKtt^ft of th« valtfe df^ a Kfe aanuSty or tke lik* j buc wlifck 

Kill 
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rfcllls up6n the ititrfe dUratiotl of public exigency under all 1804; 
the various uticettninties to which not a calculation merely, but ^ 
even a cpnjedure on fuch a fubjeft is liable; I fay a compen- againfl 
fatidn fo adjufted cannot in its princijple be otherwife than er- Sbrlb^ 
roneous. If any ptofpe£tive eftimate in the fliape of a grofs 
fum can be right, I admit that we mull afTumethe ium afleiTed 
by this verdift to be that fum; but as long as the public exi- 
gency continues, and which may lard indefinitely, it is always 
liable to be wrong ; and till the exigency be pafifed can never be 
proved to be right. Cat! it be faid therefore that what is alUrays 
liable td be wrong, and can nevtrr, (as a;t prcftnt whillt the cxi- 
^ncy continues it never can,) be proved to be right, is not fun- 
damentally defeflivc? The raoft that can be faid in favour of 
fuch a mode of aficflhient is, that by accident it is barely poffible 
that the fum total of the feveral portions of ,compenfations» 
iOeiTed according to time, might in the refult happen to amount 
to the very fame fura as is now aflefled in grofs. But the bar^ 
poffibility of its happening to be right will' not make the ground 
upon which it is decided lefs objeftidnaible. If feveral numbers 
ilirere written dbitrn by jurynien, and' put into *n hat, the 
jury may draw out that very fum upon paper, and accordingly' 
pronounce their vtfrdift fttr thaf very funi which upon a juft 
conflderation of all circumftances, if they had confidered them, 
might have turntd out to be the moft properamoutit of dattiagey C 543 3 
Which they coiild have fouhd. But Would a verdid, fo righf 
by acctdeilt, be itfelP right, or could it be fuftained for a ma- 
nteut ? A Judge either decididg at haafard or by a vicious rule^ 
licet aefquus flratuerit^ baud a^quUs* HtYiU The amount of da- 
marges afiefied hf a ruld fb villous ai thsif df cdmpenfation in 
grofflris, and which can ofi)y be right iiian eVI^nt which isbardy 
within tb6 limits of huWali p6flibility tb hap(5en, muftf be wrong : 
arid if fo, it isf lefs material' to difcuft at largfe dthfcr of tfic tw6 
ckher remaining girolihds of olije^Hon. 

Upon the 2d of them however it may nor be athifs to add, tfcat^ 
the lolH fe£l. of the aft iii ti^rms dircfls a jdry to be fumrhoncd 
«* to inquire of and afrertairi the compcnfatiott which ought to 
«* be niadc for the pdflefSon and uft of the ground during the 
«* time for ^Hich the fame fliall Be required for the public fervice 
«« tb the feveral pcrfoiis intereftied therein, and to whom the 
<* fame ought to be paid." And although in this inftance the* 
warrant of the t\^o deputy-lieutenants for fummoningthe jur^ 

fpecifo4 
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1804. fpecified as it ought to do the abovementioned obje£i:s of their 
-■■■■■ inquiry ; and although it alfo exprefsly dated on the face of it 
Bingham that the piec^ of land in qucftion, for the ufe of which during 
SeaLB. ^^^ public exigency the compenfation was to be made, was hoi- 
den by the Rev. R.-Bingham^ the plaintiflP, under leafe from the 
Lord Bifliop of Wiiicheftir \ fo that it appeared that there were 
in the very terms of the a£l ^^ feveral peifons interefted there- 
in/' haniely, the leiTor, the Bi(hop of Winchefter^ as well as the 
plaintiff, the leffee; yet the jury have by this inquiGtion found 
the compenfation for i2. Bingham^ the plaintiff, onlyi and have 
dire£ted the fame to be paid to him fpr his own ufe, without 
C ^44 !] either compenfating the reverfionary intereft of the Bifliop of 
Wtnchijler therein, or declaring that from its infigniiicance In 
value on account of the length of the exifting term they had 
confidered it as an intereft not requiring any, or at leaft any 
fubftantial compenfation. The length of the term is however 
no where ftated ; and it does not appear with certainty that 
recourfe can be had under this tSt a fecond time to a jury to 
inquire of and afcertain a compenfation for an intereft which^ 
though known to them to exift, was omitted to be compenfated 
under the firft inquiGtion \ the pofGbility of which at leaft ought 
clearly to appear in order to excufe and obviate the confequencea 
of fttch an omiflion. I admit that if the reverfion of the bifliop 
was, as has been fuppofed in argument, a reverfipn at the expi« 
ration of fome extremely long term, that it would be very diflScult 
to aflign any juft compenfation by a fum in grofs for tbe remote 
and contingent ufe of the land during the period of fuch rever* 
fion. However, even upon this fuppolition, a compenfation in 
the form of annual rent, to be paid fo long as the public exi* 
gency fliould require the ufe of this land, would at any rate infure 
to the reverfioner his proper quantum of fatisfaQion at the laftt 
if the required ufe of the, land fliould continue beyond the dn« 
ration of the exifting term ; which again evinces the fitnefs of 
a compenfation meafured by time, and the unfitnefs of any other 
rule of compenfation as applied to fuch a fubje£t as the prefent. 
As the inquifitifln therefore appears to us not to be maintain* 
able, the confideration for the implied promife of the defendant 
of courfe fails, and the plaintiff cannot on that account recover. 
The verdid therefore muft in this'cafe be entered for the de« 
fendant. 

Poftea to the defendant^ 
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1804* 

Baring againj Christie* Wednejday^ • 

TN an adion on a policy of infarance in C. B. a fpecial vcrdiA The ftat. 13 

"■* was found, on which there was judgment for the defendant; ^' ^•^* ^• 

and on error brought in this Court that judgment was affirm- *^''^' ]u\h 

ed {a)y and the finglc cods only of the writ of error were taxed coils to the' 

by the Mailer for the defendant; on which a rule was obtained defendant in 

on a former day for the Mafter tb review his taxation ; the de- ^'^™*' */ J^fS" 

. t , . n mttiX. be at- 

tendant contending that be was entitled to double coUs upon firmed after 

the ftat. 13 Car, 2. ft. 2. c. 2./ 10. which enafls, " that if any ▼erdia, is 
" perfon fliail profecute any writ of error for rcverfal of any ^°|^"J^^ ^^ 
« judgment whatfocvcr given after any verdiQ in any of the the judgment 
*• courts aforcfaid, and the faid judgment ihall afterwards be fo affirmed is 
<« affirmed, then every fuch perfon (hall pay unto the defendant [^^)/^^ ^^J 
<* in the faid writ of error his double cods, to be aflefled by the not where the 
*« court where fuc4i writ of error (hall be dependipg, for the defendant be- 
« delaying of execution." ^ j-^;*";-;- 

GibbSf Park^ and Puller^ (hewed caufci and faid that it was upon a fpe* 
plain from the preamble to that ena£imeht| which was in the cfalverdiA. 
8th f;f£lioh of the (latute that that provifion was made folely 
with a view to prevent plaintiffs who had recovered verdi£ls be • 
low from being delayed in their damages by writs of error, and 
that it did not apply to cafes. where the defendant below had 
obtained judgment after verdi£l, and the wtit of error was 
brought by the plaintiff; becaufe he could not be faid in that 
cafe to delay execution for any debt* The 8th claufe recites 
and approves the (latute 3 Jac^ i. r. 8. which ena£l$, << that no 
execution (hould be (laid or delayed by any writ of error^ &c* [ ^4^^ ] 
fdr the reverfing of any judgment in any a£lion of debt, &c. 
0r upon any contraB^ &c. unlefs the perfon in whofe name fuch 
writ of error (hall be brought, with two fufficient furetiesi (hall 
before fuch (lay made be bound to the party for whom fuch 
judgment was given by recognizance in double thefum adjudged to 
be recovered by the faid former judgment to profecute the faid writ 
of error with effeft, and alfo tofaiisfy and pay^ if the faid judg- 
ment (hall be affirmed, all the debts^ damages^ and cofts adjudged 
•n the former judgment, and all cofls and damages to be alfo 

(tf) Ante, 398, 

awarded 
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•1804. , awarded for the fame delaying of execution/' &c« And then 

" reciting «* that divers other cafes within the fame mi/chief bj dc- 

JsainU laysof execution, &c. arc not provided for,*' it makes proviGoa 

Cu&isTiF. f<}r other cafes by /i 9. : and then byyi 10. gives the double cofts 

as a means of guarding againftfucb delays^by writs of error, ^nd 

they alfo obferved that even the iingle cofts of defendants in 

cafes like the prefent did not depend upon this ftatute, but upon 

the fubfequent ftat. of the 8 & 9 JfT. 3. r. 1 1./ 2. 

The Court expreffing a (lroi»g opinion in favour of this inter- 
pretation of the ftatutCi which they faid was confonant to the 
f raAice, Er/kiney who bad obtained the rale nifi did not attempt 
to.fupport it. And 

Lord Ellbmborooch C. J. added, that evc^ if there could 

have been any doubt upon the meaning of the ftat. of Car. 2« 

;Which was made to prevent delays ;offait» and which therefore 

could not apply to writs of error brought by plaintiffs^ who could 

liot be faid to delay the defendants ; yet theTubfequent ((atute of 

[ 5^47 ] King William, which for the firft.time ina4e provifion even for 

Jingle co^s for defendants, againft whom writs of error were pro- 

rfecuted after having obtained judgment belpwj w^a legifljaive 

interpretation of the .former ftatute, which could 9ot be an- 

fiarered. 

R^e difcha|(ged« 



^"^ 



IVednefday, MaXWELL a^aitl/i SkERRETT^ 

A demand of ,ON a rule for fetting aCde the proceedings for irregularity 
a plea indorf- ^^ with aolls, the fads were, that the dcclaratipn was deliver* 
cd on the de- gj jhc 9th of No'Oember, indorfed to plead in four, days, and with 
when deliver- * demand of a plea in writing on ^hc ba^k of the declaration j 
ed is goody but no rule to plead was given till the 1 2th pf November ; and 
and a rule to on the 17th interlocutory judgment was figned as for want of a 

fftvcn aft'er- P^^** without any other demand of one. 

wards with- Marryat in fupport of the rule contendedj that there couU 
out any frcfh be no plea till after a rule to plead given, and that there fhould 
demand of a afterwards be a demand of a plea 24 hours before interlocutory 
^ ^' judgment could be fignedi for want of which .in this cafe the 

judgment was irregular. 

ReadiT 
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iRui^.Qrmul^ faid, that ir had.bi'cn decided hi The^G&urch- 1.804. 
woftdirts of Edmonton v.OJh^rne {a) that a demand of ApJw may 
be nude ^r t je lime of delivering the dechration. And that it *^^^^ 

wasfufficient that. a rale to plead had in^fad been given, though SKfiRRKTrr. 
flli#r wards. And 

Ptr Curiam (after confulting the Matter.) The demand of a C 54^ ] 
pk'a at the time of delivering the declaration has been deter* 
i;nified to be good ; and though it be ufual to give a rule Jo plead 
when the declaration is delivered^ jet as a rule has been given, 
though , given afterwards, whereby the defendant' had more time 
to pleads there is no obje£lion to it. 



Rule difohs^rged^ 



{a) 6 Term Rep. 689. 



PiERSON again/l Robert Vickers^ Aj^n his Wife, TuefJay^ 

and Others. ^'"^- ^^'^- 

f^ENTLE MORRISi by h?8 will duly executed, dated the Under a dc- 
^ 1 2th of OHober 1789, devifcd all hi9 freehold andeopyliold y^^ of aU 
cftates whatfoever, fituate at Belton in the county of Lincoln /"^oi/" 
(which copjhold eft ate he had furrendered to the ufe^jf his eftates what- 
will) with all and every their appurtenances unto his daughter foever fituate 
jinn (the defendant Jnn Vickers), and to the heirs of her body ^^^^ gp"^. 
lawfiflly to be begotten, whether fons or daughters, as tenants tcnanccs, to 
in common and not as joint- tenants; and in default of fuch ^- and the 
Jffue he devifed the faid hereditaments and premifes to his fifters, ^^^ °^ ^^f. 
(the defendants) Mary Vickers and Jane Prefion^ for their jo'mt to be bcgot- 
'ivcs, with remainders to truftees to prefcrve contingent remain- ten whether 
ders. during the lives of his faid fitters. And from and after the j^u^^^^^ ^^ 
deceafe of either of the faid laft-named fifters of the teftator, tenants ia' 
he devifed the * faid hereditaments and premifes unto ail and common ; 
every the. child and children of his faid fifters, whether fons or "f^u^h^iff^^^^^ 
daughteig, and their heirs and affigns for ever, as tenants in then over; 
con^mopi and not as joint-tenants. The tsftator died foon held, that A. 
after ; whereupon* his daughter AnnVitkers^ or her hufband in boolean eftate 
her right, entered into and is now in the poffcffion^ and receipt # r' - .^ ^ 
of the rents and profits of the teftator*s freehold and copyhold 
eftates. The defendants Mary Ann Vichers^ 'Mary Vickerf^ 
Jdary Haldenhy^ John Vichtrs^ Jojbua Vichrs^ Elizabeth Vickers^ 

Charles 
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l804« Charles Vtclers^ and Gentle Fickert^ are the children of the £iid 
., Ann Vickers^ the teftator's daughter. Robert Vichers and Ana 

Pi BR SON his wife having been advifcd that (he too|c an eilate in tail gene* 
againft ^,^\ jn jijg ftcchold and copyhold premifes in Belton by vi/tue o£ 
the faid will, in Hilary term 41 Geo. 3. fuffcred a recoTei y of the 
freehold premifes in that pariQi ; and by leafe and releafe of the 
6th and 7 th oi February iSoiy the ufet of fuch recovery were 
declared as to certain pirts of the freehold eftate (comprehend- 
ing flie premifes in qucftion) to be to fuch perfons^ for fach 
eflatcsy under fuch powers^ and in fuch manner and form» at 
Robert Viclers (hould by deed or will (to be executed and at- 
teftcd in the manner dated in the releafe) appoint ; and in de- 
fault of fuch appointment^ to the ufe of the faid Robert Vickers 
in fee. Robert Vickers having been alfo advifed that by the 
means aforefaid he had acquired an eftate in fee fimplcj or ai 
power of conveying a fee ih the faid freehold premifes in quef- 
tioui he fome time after fuffering fuch recovery, contraAed in 
writing to fell the fame to the plaintiff if. Pierfon ^ who objec* 
ting to his title, and contending that Ann Vickers took only an 
eilate for life in the faid freehold premifes, by virtue of the 
faid will, exhibited his bill in the Court of Chancery againft 
Robert Vickers and Ann his wife, and the feveral other parties, 
defendants, for a fpecific performance, if it (hould appear that 
a good title could be made to the premifes fo contra£led for, or 

C 550 ] if not, to have the contra£k cancelled ; and after a hearing be- 
fore the Mader of the Rolls, his Horfor dire^ed this cafe t^ 
be dated for the opinion of this Court, upon the quedion^ 
What eftate Ann Vichers took or acquired under and by virtue 
of the faid will in the faid freehold premifes in <iuedion ? 

Holroyd for the plaintiff contended, that Ann Vickers took an 
edate tail. The edale is not devifed to her for life^ and after 
her deceafe to the heirs of her body, lobether fins or daughters^ 
as tenants in common ; but it is given to her and the heirs of her 
hody^ lie, ; this indicates that the tedator did not mean to con« 
fine the dcvife to his daughter -rf/7^ to an edatc for life, efpe- 
cially when it appears that where he meant only to give a life 
edate he has fo exprefled himfelf, as in the fubfequent devife to 
his two (iders : and there he has interpofed trudees to prefenre 
contingent remainders between the devife to his two (iders, and 
that to their children^ who he meant (hould take as purchafers. 
B7 ^^fins or daughters^* then waa meant no more thao '< male or 

female*** 
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female/* It is true he intended that the heirs of the body of 1804. 
Apn (hould take as tenants in common^ which they could only do . 1 

/by taking as purchsifers \ but that would be inconGilent with his Pier son 
principal intentj which was that the cftatc (hould not go over to ''.?^'»» 
his two fifters and their defcendants till failure of all the iflfue 
of his daughter Ann ; for the remainder over is only <* in default 
of fuch iffue/' u e, of his daughter. But if the children of Ann 
took as purchafers thej could only take for life, there being no 
words of limitation or. other words annexed to the devife to \ 

them to carry a greater eftate. And again there being no crofs 
remainders (a) between them, the (hare of each dying would [550 
go over in remainder! which would be contrary to the declared 
intent of the tedator, that the eflate (hould not go over to his 
ftders till default of ifitie of his daughter* Then if the two in- 
tents of the teftaior cannot take effc&t namely, that the heirs 
of the body Ann (hould take as tenants in common, and alfo that 
the edate (hould not go over in remainder till total failure of her 
iffue, the latter, being the general and principal intent, muft 
prevail over the former and minor intent ; and that can only be 
by giving Ann Vickers an eftate tail by reafon of the devife to 
her and the heirs of her body, and the remainder over being in 
default of iflTue. As in Doe d. Candler v. Smith (i), where the 
devife was to Mary Afiough and the heirs of her body to be 
begotten, for ever, as tenants in common and not as joint- 
tenants; and in cafe (he (hall happen to die before 21 or with- 
out leaving iflue of her body, &c. then over: it was holden, 
that there being a general intent that the eftate (hould not go 
over till failure of all herUffiie, (he (hould Cake an edate- tail, 
althoiigh there was a particular intent that her i(rue (hould take 
as tenants in common, which by that condru£tion would be 
defeated. The cafe of Doe v. Cooper (r) is dill drongf r, be- 
i:aufe in addition to the devife to the iflue of the (ird taker at 
tenants in common, the limitation to the fiift t^ker was ex* 
prcfslyy&r life. And fo it was in Robinfon v. Robin/on {J). And 
thefe were recognized by Lord Ahanley in the late cafe of FooU 
V. Poole (/). 

[a) The llmitatloo over, in default of iffue of his daughter, is of 
the faid bereditamente and fremifes : vide therefore IVatfon v. Fo^on, 
t Eq/if 36. 

{b) 7 Term Rep. 531, (c) i Eaji^ 229. 

C^) I Burr. 38, (e) 3 Bof t^ Full. 629, 

VpL. V. E c Wood^ 
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1804. Woodt contrk, contended that the limitation to heirs of the 

p body of Ann VickerSj which in itfclf would have given her an 

arain/l cftatc tail, was controllf d by the fubfequent words ^*fins and 

VicKE&s. iaugbttrs^^ which arc words of purchafr, defcriptiTe of what 
the teftator meant by biirs rf the bods^ and by the limitatton to 
fuch fons and daughters as terianis in common ; for, as fuch, they 
can only take by purchafe and not by defcent. Then Ann Vickers 
takes only for life, and her children take as purchafers in fee, by 
reaibh of the word tjiates^ which is fufficient of itfelf to carry 
a fee to the fons and daughters of Ann Vklers : and the inten* 

* • ,tion of the teftator that fhe herfelf Ihouid only take for life is 

(hewn by making her children take as purchafers. In all the 
other cafes the devife was of landi^ tenements^ or hereditaments^ 
which of themfelves would not carry the fee ; fuch was Doe d. 
Candler r. Smith (/i), and Doe v. Cooper (i) ; and in neither of 
them were the 4ords heirs of the body or iffue defcrihed as here to 
mean fons or daughters. [Lord Eiienborough. How do you get 
fid of the words '' in default of fuch iffue ^'*j Such ijffiie has re- 
ference to fons or daughters^ and the teftator meant that if Ann 
Vickers left no fons or daughters living at her death, the eftate 
(hould then go over, which makes the fubfequent devife an ex* 
ecutory devife, being limited after a fee. [^Lawrence J. Wh^t 
is there in the will to confine the words ** in default of facfa 
ifiue*' to iflue living at the time of Ann Vickers* death ?] Bccaufe 
a fee was before given to the children. [Lanvrence J. Thefe 
words are always conftrued to mean an indefinite failure;of iffue^ 
unlefs reftrained by other words.] It is clear that the teftator 

C553 ] meant to prefer the Iffue of his daughter to the iffue of his fif« 
ters ; and having given the latter a fee, it cannot be fuppofcd 
that he meant to give the former a lefs eftate. 

Holroyd in reply obferved, that if the word eflates as here 
nfed would carry a fee, it would veft the fee in Ann Vickers^ 
to whom it applied in the firft inftance. But it is clear that 
the teftator did not intend that her children (hould take the 
whole i for the eftate is limited over in default of her iffoe. 
Then there are no words of limitation fuperadded to the devife 
to her children \ which diftinguifhes this from Doe v. Lamng{c)i 
fo that unlefs Ann Vickers takes an eftate tail, it does not appear 
that her iffue can have a greater eftate than for life ; and there 
being no crofs remainders the (hare of each dying would go 

[a) 7 Term Rep. 53 1# {h) i Eaftt 229. {e) 2 Burr, 1100. 

over. 
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over, which would be manifeftly contrary to the general intent 1804. 
of the teftator to prefer his daughter's iffue to his fillers*. p 

Lord Ellbnborough C.J. The two cafes cited of Doe d, agalnjl 
Candler v. Smith, and Doe d. Cock v. Cooper^ fcem to apply very VicKfias. 
ftrongly to the prefent. Though it is very doubtful in all thcfe 
cafes whether we do not aft contrary to the real intention of the 
teftator in giving more than a life eftate to the firft taker. How- 
ever we (hall certify our opinion. 

Lawrence J. In Doe d. Candler r. Smith Lord Kenyan felt 
very forcibly what was the particular intention of the teftator, 
for he fays there that <* beyond all doubt the teftator meant that 
the firft taker fhould take only an eftate for lifci becaufe he has 
faid fo in exprcfs terms :" but as that appeared to him to be in- [ 554 3 
conGftent with his general intent as exprefled in the fubfequent 
parts of the will, in order to give eflFed to fuch general intent, 
he held it neceflary to enlarge the firft taker's eftate to an eftate- 
tail. I doubt in this cafe how the word eftates can be conftrued 
to carry a fee, coupled as it is with words of local defcription, 
and followed by a devife of the appurtenances y which would ne« 
ceflarily have been included if he had meant to give a fee by the 
word efiates* 

Le Blanc J. In almoft every cafe of this fort the rule of 
law has prevailed againft the particular intent| in giving a larger 
eftate than for life to the firft taker. 

The Court afterwards, on the 28th of November^ unanimovfly 
certified in the ufual form to the Mafter of the Rolls, that they 
were of opinion thzt, Ann l^ickers^ under and by virtue of the 
will of Gentle Morris^ took an eftate in tail general in the free^ 
hold premifes in queftion. 
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ABATEMENT. 

*/r JOINDBE IN ACTIOM, No. 3. 

I 

ACCORD AMD SATISFACTION. 

I. A CCEPTANCEofalefscannotbe 
jljL a fatisfadion in law of a greater 
iam then due : nor can it operate as an 
extinguiflimeot of the original canfe of 
action, thoogh accompanied by a con- 
ditional promife to pay the reiidue when 
of ability. Fitch v. Sattuig ^. 44 G. 3. 

230 

a. The toleration aA^ i XT. &r ilf. c. 18. 
provides (f. 18.) that any perfon mali- 
ciottfly diftarbing any diiTenting congre- 
gation under that ad, on proof before 
a jullice of peace, (ball find fureties in 
'50/* or in default be committed to prifon 
till the next Seflions, and on convidion 
forfeit 20/. to the Crown. To an ac- 
tion againft magillrates tor trefpafs and 
falfe imprifonment they pleaded a 
charge preferred i>efore them for an 
offence againft that claufe» and a com- 
mitment for wane of fureties under it to 
the next feffions ; and that before the 
Aext feffions it was agreed between the 
profecntor and the now plaintiff, wfi^ 
tbiconftnt of the committing magiftrates, 
(the now defendants,) that the profccu* 
tion (hottld be dropped, and the plain- 
tiff be difcharged at the feffions for 
want •! profecution ; that the plaintiff 
ivas accordingly then and there fo dif- j 



ACTION ON THB CASE. 

charged in fidl faiisfaaion and di/chm-gi 
rfthe affknk and imfrijonmtnt : held that 
this was DO legal (ati^adion ; for either 
the agreement was il'egal, as Rifling a 
profecution for a^ fublic mi/dgnuannr^ 
and thereby impeding the courfe of juf- 
tice; or the fatisfadion, if any, was 
moving from the profecutbr onty, and 
not from the jnftices ; their authority 
over the profecution being it ao end 
after the coamitm«?nt oi the plaintiff^ 
and tMr c^nfint afterwards to the pro* 
fecutor dropping the profecution being 
a mere nulliiyt and no fatisfadion for 
a prior injury^ if any» received by th« 
plaintiff from their ad. Edguombi v. 
RM and Otbtrt^ T. 44 G. 3. 294 

ACTION ON THE CASE. 
^nr AoaEBMBNT» CAaaiaa* 

Sl'OCK, No. I. 

X. An adion 00 the cafe for debauching 
and getting with child the plaintiff's 
daughter and fenrant* per quod fervi* 
tium ami fit, is not maintained by evi* 
dence that the daughter, thiiugh under 
age, was living in another perfon'a 
family in the capacity of a houfekeepcr^ 
and had no intehtion at the time ot tfa« 
fedadion to return to her father's houfe^ 
though (he afterwards did return there 
while within age, in confequence of the 

£ e 3 fedudion. 
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fedu£lionj find! was maintained by her 
father. Dian v. Piel, E, 44 G. 3. 

3. No fuch a£l<on is maintainable anleb 
laid with a per quod fervitiam amifit. 
Sattertbnjoaitt v. Duerft^ E. 25 G. 3. 

47 «. 

3. But thoui^h the daughter be of age 

jet the a(5lion is maintainable if (he be 

jiving wiih her father. Eoctb v. Charl- 

ten, at Lancafttr^ in I789> cor. /fVA 

>** J. 47 

ACTION, NOTICE OF. - 
^tt Justices of Pbace. 

The flat. 39 G. 3. r. 69./ 184. dire^s 
that the IVeft India Dock Company 
ihall fue in the n^me of their treafurer 
in all adtions by or on behalf of the 
Company, and that he ihall be fued 
for the recovery of any claim or demand 

. upon, or of any damages occafioned by 
the Company ; and/ 185., after exten* 
ding theprutedion of the ftat. 246. 2. 
r. 44. for privileging jufticea of>peace 
in adions brought againft them, as foch, 
to the lord mayor and aldermen of Lon- 
don acting under this a6t beyond the li* 
jDits of the city ) directs that <' no ac- 
tion fh41 be commenced againft anj 
fir/09 or perfons for miy thing done in 
furfuanu or undtr coUmr of ibis oQ^ until 
after 14 days' notice in writing, or 
after tender of amends," &c. : held 

. that the treafurer lof the company it a 
ferjon within the faid claufe ; and being 
fued for an ad done by tbe Company 
which induced an injury to the plaintiiFs, 
was entitled to fuch notice before the 
adion brought. The notice is necef* 
far/ in adions for trefpaffes or torts ; 
but qu. Whether in aflampfit ? WaU 
iace V. Smith, Troafitrer oftbi Weft India 
Dsck Comfanj, £• 44 G. 3, 115 
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Af!td^Tts in fopport of or in anfwer to a 
role for feuing afide an award made a 
rnle of court under the ftat. 9 & 10 
W, %. c, IS'/' X *• there being no adion 
• p!-eviouQy brought, nor any caofe in 
eoort, need not be entitled. Brain^ 
hridgi V. Houkon^ E, 44 G. 3. 2 1 



AGREEMENT. 

AGENT. 

f^/ Principal and Agemt, 
Prize, No. f. 

AGREEMENT. 
See Pa9Sa<2E-Mon£Y. 

1 . For the meaning of the word Agrununt^ 
at it occurs in the ftatute cf frauds, lee 
Frauds i ftatule of, 

2. The toleration ad, i W. iff M, c. 1 8. 
provides (/ 18.) that any perfon roali* 
cioufly dtilurbing any diifentiog con- 
gregation under that ad^ on proof be- 
fore a juftice of pe:ice, (hail find fure* 
ties in 50/., or in default be commit- 
ted to prifon till tbe next feffions, and on 
convidon forfeit 20/. to the Crow^n. To 
an adion againfl magidrates for trefpafs 
and falfe imprifonment, they pleaded a 
charge preferred before them for an of- 

. fence againft thatcUufe, and a commit- 
ment for want of furcties under it to 
tbe next feffions ; and that before tbe 
next fefflions it was agreed between the 
profecutor and the now plaintiff, nuiih 
tbe con/ent of the committing magiflrates, 
(the now defendants,) that the profeco- 
tion ihould be dropped, and the plaintiff 
be difcharged at the fef&ons for want of 
profecution ; that the p'aintiff was ac- 
cordingly then and tl)ere fo difcharged 
infuU/atisfaffion and difcbargo of the of* 
Jault and imprifonmint : held tbis was no 
legal fatisfadJon ; for either the agree- 
ment was illegal, as ftifling a profecutioa 
for tipuilie mi/demeanor, and thereby im- 
peding the courfe of juflice ; or the fatia* 
faction, if any, was moving from the pro* 
fecutor only, and not from the jufticet ; 
theiraathority over the profecution being 
at an end after the commitment of the 
plaintiff, and their confini afterwards to 
tbe profecutor dropping the profecutioa 
being a mere nnllity, and no fatisfadioo 
for a prior injury, if any, received by 
the plain tiff from their ad. Edgecombe v. 
Rodd and Others, 7". 44 G.^. 291 

3* A carrier bv water contrading to carry 
goods for hxtt impliedly promifes that th« 
veffel ihall be tight and fit for the par* 
pofe, and is anfwerable for damage ari* 
fing from leakage. And this^ though 
he had given notice ^ that he would not 
be anfwerable foranjf damage uule/s oc- 
cafioned 
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cafioncd by want of ordinary car&in the 
maf>cr or crew pf ihc vefiel, in which 
cafe he would pay loA per cent, upon 
foch damagf', fo as the whole did not ex ■ 
cccd the value of the vefTcI and freight." 
For a lofs happening by a pcrfonal de- 
fault of the carrier himfcif (fuch as the 
not providing a fufficient vefTel) is not 
wirhin the fcope of fuch notice; which 
was meant to exempt the carrier from 
loflcs by accident or chance, &c. even 
if it were competent to a common carrier 
toexempthimfflfbvafpccial acceptance 
from the rcfpon(i6ility caft upon him by 
the common law for a reafonable reward 
to make good all loflcs not arifing from 
the ai^ of God, or the king'i enemies. 
Lyott V. Mills, 7*. 4.4 G. 3. 428 

4. A* agreed, in confidcration of 10/, to let 
a houfn to B.^ which A. was to repair 
and execute a leafc of tuiihin ten aaj), 
but B, was to have immediate poffiSdn, 
and in confidcration of the aforeiaid was 
to execute a counterpart, and pay the 
rent. ^ B, took pofleffion, and paid the 
10/. immediately ; but ^. neglected to 
execute the leafe and make the repairs 
beyond the period of the ten days, not- 
•wiihftanding which B. dill continued in 
poflefiion : held that B. could not, by 
quitting the houfe for the default of A., 
refcind the contrad and recover back 
the 10/. in an adion for money had and 
received, but could only declare for a 
breach ot the fpecial contra<5t : for a con- 

' tnidl cannot be rescinded by one party for 
the default of the other, unlefs both can 
be put io (latu quo as before the con- 
tract ; and here ^. bad an intermediate 
poiTefiion of the premifes under the 
agreenent. Hunt v. Silk^ -^45 G. 3. 

449 

5. Where one delivered goods o^ above 5/. 

value to common carriers to carry Ij 
the mail, paying no extra price ;'and by 
a public notice which had before reach, 
ed the owner, the carriers bad declared 
they would not be accountable for any 
package ahovi the value of 5/., unle/s in- 
fared and paid for accordingly: hekl, 
that the goods having been fent by a 
different carriage and lod, the owner 
could not recover the value againft the 
carriera ; for the lofa happened by no 
tortioas converfibo, oor by a reaanciati- 
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ss» 



on of their charader as common carri- 
ers^ butot)lyby a negligent difchargeof 
their duty as fuch. Nor could hs reco- 
ver even the 5/ , as by the terms of the 
notice the carriers flipulated not to Its 
anfwerable at all for goods ab<wt i;/. 
value, W/*/} paid for. accordingly. /7- 
cbolfin V. fFillan, M, 45 G. 3. 507 

APPRENTICE. 

SftSTAUVS, No. I. 

1. The Court will not, at the prayer of 
the tnafter^ grant a habeas corpus to 
bring up an apprentice imprcfled, he 
being willingly to enter into the king's 
fervice. Ex parti Land/dowut B, 44 

<?. 3- . ,3^ 

2. The captain of a (hip of war detaining 

an apprentice who had been imprefifedy 
aftern otice by fuch apprentice, is liable 
in an aflion by the matter to recover 
wages for the fervice of fuch apprentice* 
Eadij V. Vandiput, M. 25 G. 3. 39. n. 

ASSETS. 
See. Executor, No. !• 

ASSUMPSIT, 
See Award, No. li Bills of Ex* 

CHANQBf No. I. ToLL> No« I. 

§. No perfoD can upon the ftatute of frauds 
be charged upon any promife to pay the 
^debt of another, unlefs the agmmntt up- 
on which the action is brought, or fome 
note or memorandum thereof, be in 
writing ; by which word agreement muft 
be underilood the con/Ueration for the 
promife as well as the promife itfelf. And 
therefore where one promifed in writing 
to pay the debt of a third perfon, with- 
out dating on what confidcration, it was 
holden that parol evidence of the confi- 
dcration Was inadmiflible by the ftatute 
of frauds; and conlequently fuch promife 
appearing to be without coufideratioa 
upon the fice of the written engage- 
ment, it was nudum padtum and gave 
no caofe of adion. IVutn v« IVdlters^ 
E. 44 G. 3. 10 

2. Tne plaintiff' contraded to carry the 
defendant, his family, and luggage froai 
Demerarj to Flu/hing ; and in the couKe 

E e 4 of 
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of the voyage, within four days fail of 
Fltijhingt the (hip was captured by an 
Englijb flirp of war^ and brought into 
England^ and (he(hipandcargoIlbelledfor 
prize in the Court of Admiralty, and the 
cargo condemned* and proceedings dill 
pending againft the (hip ; but the defen- 
dant« and his family were liberated, and 
thcirluggage in f A reltored to thfir pof- 
felTion. Held that, however the qucfti- 
on might be as to tbe plaintiPs right to 
recover palTage money upon an implied 
ftflumpnt pro rata itineris if the (hip 
were reftored, yet pending the proceed- 
ings againft the (hip as prize in the Ad- 
miralty Coarty no facj» adiion could be 
maii.tained : for ron conftaC, but that 
the (hip might be condemned and the 
freight decreed to the captors. MuUoy 
V. Backer^ T, 44 G% 3. 316 

|. ^. agreed in confiderationof 10/. to lee 
t houfe to 5. J which A. was to repair and 
execute a leafe of 'within ten days^ but B, 
was to have immediate priTeflionf and in 
confideration of the aforefaid was to exe- 
cute a counterpart, and pay the rent. B- 
tock po(reiIion and paid the 10/. immedi- 
atelyt but A, neglected to execute the 
leafe and make the repairs beyond tbe 
period of the ten day$, not with (landing 
which B, ftill continued in po(r' (lion : 
held that E. could not^ by quitting the 
houfe for the default of A.^ refcind the 
contra A and recover back the 10/. \\ 
an adion (or money had and received, 
but could only declare for a breach of 
the (pecial contrafb : for a contrad can- 
not be refcind ed by one party for the 
default of the other, unlefs both can be 
put in ftatu quo as before the contrail : 
and here B. bad an intermediate po(ref. 
fion of the premifes under the agreement. 
hitnt y, ^ilkt M. 45 C 3. 449 

ATTACHMENT. 
See Award, No. 2. 



AWARD. 

See AttidkviTj No. i. 

i« Where a verdifl h taken for a certain 
fam,fubjtd to the award of an arbritra^ 
tor, to whom all matters in di(Ference 
art referred by a rule of niii prius, hecan* 



AWARD; 

not award a greater fum ihan that for 
which the verdidf was taken ; and if he 
do> no a(rump6t by implication will arife 
to pay even to the extent of the wcT6\6t 
(o taken. Bonner v. CharltoMt E. 44 
G, 3. 139 

I. Where parties by an indorfemeot in 
general terms on the bonds of fubmif- 
»cn to abritration agree that the time for 
making tbe award (hall be enlarged* 
fuch agreement vii-tually includes all tbe 
terms of the original iubmiifiori.to which 
it has' reference*, amongft others, that 
the fuboriiflion for fuch enlarged time 
(hail be made d rule of Court : and con* 
feqoently the party is liable to an at- 
tachment for non-performance of an 
award made within fcrch enlarged time, 
under the ftat. 9 & io ^. 3. r. 15, 
Evans v. Thomfcn, £. 44 G. 3. 1V9 

u A. declared in covenant againft B. and 
her hiifband, for that B.^ lefore her in> 
termarriage, covenanted with A. by 
deed to leave certain accounts in di(re« 
rence btwcen them to arbitration, and 
to abide znA perform the award, provid- 
ed it werr made during their lives. And 

A. proteding that B. bad not, before 
her intermarriage, performed her part of 
the covenant, averred that after making 
the indenture and the intermarriage of 
tbe defendants^ the arbitrator Mewarded 

B, to pay A. a certain fum ; and then 
alleged a breach for non-payment of 
fuch fum. After verdia, on non.ed 
fadlum pleaded; held that upon this 
declaration it rouft be taken that B, in* 
termarried after the fubmi£Qoi> and he* 

fore the annard made ; in which cafe, al- 
though the plainiifF could not recover 
upon the breach ^?CigXit^ for non-payment 
of the fum envarded^ becaufe the mar^* 
riage was a countermand to the duthorii^ 
of the arbitrator ; yet as by the marriase 
itlelf £ . had by her own ad put it one 
of her power to peiform the award, the 
covenant to abide the award was bro- 
ken ; and therefore judgment could not 
be arretted 00 the ground that the mar- 
riage was a revocation of the arbitra. 
tor's authority, and that fo the plaintiff 
could not recover as for a breach bj tiasf 
performance of the award. Charnley v. 
H'infanley and bit Wife^ T. 44 G. j, 

266 
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BANKRUPT. 

1. Where the plaintifF gave the defendant 
in a foreign country, where both were 
refident, a bill of exchange drawn by 
the defendant opon a perfon in Eng 
iandf which bill was afterwards proteil- 
ed here for non-acceptance, and the 
defendant afterwards^ while ftill reGdent 
abroad, became bankrupt there, and 
obtained a certificate of difcharge by 
the law of that (late : held that fuch.cer- 
tificafe was a bar to an adkion here npon 
an implied aiTumpiit to pay the amunnt 
of the bill ID confequence of fuch non- 
acceptance in England. PotOr v. 
Bronun^ E, 44 6. ^. 1 24 

2. Where A. and J?., tracers living in 
. London, were in the courfe of ordering 

goods of the defeneants, cotton manu- 
?a6(urers at Mancbtjter, to be fent to Af . 
and Co. at Hull, for the purpofe of be- 
ing afterwards fent to the correfpondents 
of A, and B. at Hamburgh ; and on the 
31(1 of March A. and B, fent orders to 
the defendants for certam goods to he 
fent to ikf. and Co. at Hull, to htjbipfid 
for Hamburgh as ujual: held that as 
between buyer and feller the right of 
the defendants to ilop as in tranfiln was 
at an end when the goods came to the 



BARON AND FEMB. 
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time; the defendants, at the time of 
fuch giving qp cf the goods by the 
bankrupts^ holding polTeilion of the 
goods upon a claim of right to Hop them 
in trandtu. Dtnon and Othirs, Afftgnitt 
of Battiir and Son^ Bankrupts^ v. 
Baldwin and Another ^ E, 44 G. J. 17$ 

3. An order of the Lord Chancellor* 
made under the (lat. 5 G. a* r« 30*, 
upon the petition of creditors, for re* 
moving one of I'everal affigneea of a 
bankrupt's eftate, not followed up by 
any re-aflignmcnt or releafe of fuch af* 
fignfe to ihe remaining affignees, nor 
by any new afSgnment of the commif* 
fioners under the Lord Chancellor's fur* 
ther order, does not operate to deveft 
the legal eftate out of fuch removed af* 
fignee: and confequently he ought to 
join in an a£lioo of trover brought hy 
the aHignees for a (hip belonging to 
the bankrupt's eflate. RUxam and 
Others, Ajjignees oflVara^ a Bankrupt, v. 
Huhhard, /". 44 G\ 3. 407 

4, But if he be not joined, advantage can 
only be taken by plea in abatement to 
the whole a£lion ; though the other af- 
(igneea who fue cau only recover their 
proportional parts. ih* 

pofleilion of M. and Co. at Hnll\ for k. A fale of a (hip (which was afterwards 



they were for this purpofe the appoint- 
ed agents of the vendees, and received 
orders from them as to the ulterior def- 
tination of the goods ; and the goods, 
after their arrival at Hull^ iven to re- 
eeive a nrw direBion from the ^vendees. 
But it was competent for A. and B,, 
who became infolvent fome time in 
Julyt but committed no ad of bankrupt- 
cy till the 26th of September, to agree 
bona Me, and not from motives of vo- 
luntary and undue preference, to give 
up the goods to the defendants in the 
latter end of July, And held that the 
circnmftances of the bankrupts' having 
called a ^meeting of their creditors, and 
having taken legal advice, and being 
encouraged by the refult of fuch meet* 
ing and advice to give np the goodie, 
was evidence for the jury to find that 
the goods were given up boni fide, and 
not from any motive of voluntary and 
undue preference to the defendants ; 
though done by the bankrupts in a fi. 
taation of impending bankruptcy at the 



lod at Tea) made by the defendant, 
who claimed under a defe^ive convey- 
ance from a trader before his bankrupt- 
cy, is a fufiicient converfioo to enable 
the afiignees of the bankrupt to main- 
tain trover, without fiiewing a demand 
and refufal. ih. 

5. The fhip re^i^ler ads do not apply to 
a transfer of property by operation of 
law, fuch as from the commiilioners to 
the afiignees of a bankrupt. ii. 



BARON AND FEME. 
See Poor-Removal, No. x« 

BILLS OF EXCHANGE. 

I. Where the plaintiff gave the defend- 
ant, in a foreign country, where boih 
were refident, a bill of exchange drawn 
by the defendant upon a perfon in Eng' 
landj which bill was afterwards proielt- 
ed « here for non-acceptance, and the 
defendant afterwards, while ftill refident 
abroad, became bankrupt there, and 

obta ned 
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CARRIER. 



CHARTER. 



obtained a certificate of difcharge by 
the law of that ftate ; held that fuch cer- 
tificate was a bar to an s^ion here up- 
on an implied aifutnpfit to pay the a* 
mount of the bill in confequence of fuch 
non-acceptance in England, Potter v. 
Browm, E. 44 G. 3. 124 

3« A bill' of exchange payable to the order 
oiA,i It payable to A. wicboat alledging 
any order made ; and it is fudicient to 
declare that A. deli'vered the bill to the 
defend ant 9 which he accept ed, and by 
reafon of the preniifes and according to, 
*^hecoftom of merchants became liable to 
pajr the contents to A.^ without alleging 
a re'delivery ef the bill by the defen- 
dant : for if a re- delivery, or fomething 
tantamount, to ihew the aflent of the 
drawee to charge himfelfj beneceffary 
€0 an acceptance* the demurrer, by 
admitting the acceptance, impliedly ad* 
mits the re*delivcry, &c. Smith v. 
M'CIure, ilf. 45 G. 3. 476 

«. A letter from the drawees of a bill in 
England to the drawer in /tmirica^ ftat« 
ing that ** their profped of fecurity 
being fo much improved ihcy /ball ac- 
cept or certaimlj fay the bill," is an ac 
eeptance in law ; although the drawees 
had before refiifed to accept the bill 
when prefented for acceptance by the 
holder, who refided in England ^ and 
again after the writing fuch letter re- 
ixkit^ payment of it wben prefented for 
payment ; and although fuch letter 
written before were not received by the 
drawer in America till after the bill be- 
came due. iVynni v. Raikes^ ^'45 
G. J. 514 

CARRIER. 

I. A carrier by water cootrafting to car- 
ry goods for hire impliedly promifes that 
the vefifel fhall be tight and fit for the 
pnrpofe, and is anfwerable for damage 
arifmg from leakage. And this, though 
he had given notice " that he would not 
be anfwerable for any damage uhle/s 
occa/fioned for want of ordinary care if 
the maftcr or crew of the veffel, in 
which cafe he would pay 10 per cent, 
upon fuch damage, foasthe whole did 
not exceed the value or the vcfiel and 
freight." For a lofs happening by the 



ftrfonal default of the carrier htrnfelf, 
(fuch as the r.oc providing a fufHcienc 

' veflel,) is not within the fcopc of fuch 
notice, which was meant to exempt the 
carrier from lofiTes by accident or 
chance, &c. ; even if it were competent 
to a common carrier to exempt himfelf 
by a fpecial acceptance from the rc« 
fponfibility cad upon him by the com- 
mon law for a reafonable reward to 
make good all loiTes not ariiing from 
the ad of God, or the king's enemies. 
Lyon V. ilf///j, 7". 44 G. 3. 428 

2- Where one delivered goods cf aho'ot 
cl. <valta to common carriers to carry 
by the wuuU P'^ying no extra price ; and 
by a public notice which had before 
reached theownef. the carriers had de- 
clared they would not be accountable 
for any package above the value of 5/., 
unlt/s infured and paid for accordingly : 
held, that the goods having been fent 
by a different carriage and loft, the 
owner could net recover the value a* 
gainfl the carriers : for the lofs happen- 
ed by no tortious converfion« nor by a 
renunciation of their chara£ler as com- 
mon carriers, but only by a negligent 
difcharge of their duty as fuch. Nor 
couM he recover even the 5/. as by the 
terms of the notice the carriers ftipulat. 
ed not to be anfwerable at all for goods 
abome 5I. value y unlt/s paid for accord- 
ingly. Nicboffin V. Willan^ M. 45 
G. 3. 507 

CHARGES. 

Where a private ad of parliament for 
building Stonehoofe Bridge diredrd 
that certain perfons and their heirs 
Ibould (land feifed of the tolls of the 
bridge '' to the fame ufes, truAs, and 
eftatcf, and fabjed to the fame wills, 
fettlementff limitations, remainders, 
charges^ tenures, rents, and incum* 
brances," as an ancient ittry was, in 
lieu of which the bridge was eredcd : 
held that the word charges only exten* 
ded to private chargies on the eAate* 
The ca/t of Stonebonfe^ Bridge » H, 44 G. 

3- 3s6» •• 

CHARTER. 
See CoMoaATiOif. 
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COMMITMENT, 

SieAGREEUBNTf No. 2. 

COMPENSATION. 

Where the flat. 43 G. 3. r. 5 j./ 10. en- 
abled a jury CO afTeYs a compenfation to 
the owner or perfons intereiled in land, 
which was taken pofTeflipn of by Go- 
vernment; which compenfation w^s to 
be made ** for the poiTefTion or ufe 
thereof during the time for which the 
fame (hould be required for the public 
fervice : held chat the afleiTmenc of a 
compenfacion only in ^r^^ and without 
reference to time, as by an annual rent, 
was bad ; becaufe of the uncertainty o^ 
the period for which the land would be 
required, of which no probable average 
cdimate could be formed pending the 
exigency. Bingham v. SirU, M. 4; 

^- 3- 534 

CONSTABLES, 
^r/ Justices OP Peac£ or Tres- 

PA93# No. 1. 

CONVICTION. 

By the vagrant a^ 17 G. 2. r. ;. after a 
rogoe and vagabond has been commit- 
ted to the Sefiions, and they, adjudging 
him to be a r»gui ami 'vagabond ^ order 
him to be farther imprifoned and kept 
to hard labour for fix months^ and to be 
publicly ^whipped during that time, and 
chat after the eAcpiration of his impri- 
fonment he ihould \^t/tnt and employed 
in bis Majepy*t fervice purfuant to the 
ftattttes^ &c. : held that the whole forms 
one (encence pand fach order being de- 
fedive in the latter part for want of 
adjudicating whether the party were to 
ferve hit Majeily hy/ea or land as difcri- 
minated in the ftatute, the convidlon 

. 0iould be qoafhed, though the former 
part of the fentence^ adjudging the rogue 

K §ni vagabond to be nxhipped^ be valid. 

< Rm v« Patchett^ r.44 G. j« 339 

COPYHOLD. 

SctUbt NEXT HEAD. 



1. Til! the admittance of the farraideree 
of a c;pyho!d upon mortgage the 
furrenderor continues the legal tenant^ 
and he cannot devife the equity of re* 
dempiion even after the furrender made 
without a new furrender to the ufe of 
his will, but the legal eftate, which on 
his death d?fcends to his heir at law, 
will carry the equity of redemption alfo 
to the heir in refpe£t to the mortgagee* 
Doe d. Shetueny fFidotv, v. IVroot, E. 
44 G. 3. 13s 

2. Where a copyholder in fee, who had 
paid a ftne on his original admittance, 
furrendered to the ufeofhimfelf for life, 
remairder to his wife for life, remain, 
der over ; on which furrender and re- 
admittance no new fine was paid ; and 
by the cultom a remainder-man coming 
into pofTeflion on the death of tenant for 
life muft be admitted and pay a fine: 
held, that fuch a cuftom is good ; and 
that on the death of tenant tor li/e, the 
next in remainder not coming in to be 
admitted and pay his fine after procla- 
mations made and prefentment by the 
jury, the lord may feize quou/que the 
tenant comes in, and maintain eje£l- 
nr.enc Co recover the poiTeffion in the 
mean time. And fuch proclamations 
being in general terms for any perfon 
tp come in and make title, &c. and the 
prefentment of default being alfe gene- 
ral, are good ; though the perfon next 
in remainder, were kninun and named \fi 
the furrender. Doe d. Whithread v. 
Jenney^ M, t^^G. I, 52a 

5. See the next ticad. 

COPYHOLD AND CUSTOMARY 
ESTATES. 

See Copyhold. 

I. Where there is a grant of a particular 
thing once fufficiently afcertained by 
fome circumflance belonging to it, the 
addition of an allegation, miftaken or 
falfe, refpefting it, will not fruftrate 
the grant ; but where a grant is in ge* 
neraittriMt there the addition of a ^ar- 
/iV«/.ar circumilance will operate by way 
of reftridtion and modification of fuch 
grant. Therefore where, one having 
cuftomary tenements, compounded and 

5 uncom* 
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CORPORATIOK. 



unc^mpoundtd^ furrendered to the nfe of 
bis will^ '* a:l and fingular tbt lands, 
** tenements, l^c, ivharjoever in fife ma 
•* nor ^wkich he held of the lor a by copy 
•• of court^roll^ »n wr.oie tenure or oc- 
" cupatipn <cever the (ame were, be* 

*' nuboUof x\' 10%. 8|d., andcompoun^ 
«« dcd for ;" held that the words <* and 
compounded Jor^^ reftraioiog theoperation 
of the iurrender to that defcripuoD of 
copyholds then b^^ longing to the furren« 
deror. And that the words '* being of 
the yearly rent, isfe. of^U 10$. 8 jd ," 
which were not referable to any adtoal 
amount of the rents^ either compounded 
or uncom pounded* though much nearer 
to the whole than to the eompoundtd 
QTi\y» could not qualify or impugn the 
reftri^ion. Roe d, Conolly v. Fernon^ 
£. 44 G. 3. 51 

3. V\^here a tefiator h^d/reeholdt cujlom* 
ary, and copyhold ellates ; and after 
incrodudory word s, as to all his ^worldly 
efiate^ devifed two rent-charges out of 
alibis real cftate, and alfo two copyholds 
in Middle/eKforVvit^, and fubjeA \herete 
devifed *' all htsyrr^Wi^ manors* lands, 
&c. in Torkpfire and other couhtie.*, 
and the reverfion of the two C( py holds 
to his fon tor life^ with fucceffive re- 
mainders in tail male to his fiift and 
other fonsy with like remaindera to 
other branches in the male line ;" and 
in default of fuch iflue he devifed all 
his " /aid (freehold) manors, land,*' 
&c. to his eldeii daughter in tail male 
in ilridk fettlemcnt, with like remain 
ders tq his fecond and third daughters : 
and by the reiiduary claufe devifed «// 
other his manors, lands, &c. either yrer* 
hold or copyboldt (except thofe in the 
counties of Tork, &c. which he had be- 
fore dtfpofed oQ fubje£l to the faid 
rent-charges, infailun ofiffm male of his 
ion and himfelf, to his three daughters, 
au tenants in common in fee : held that 
certain cuflwnary eftates/ which the de. 
vifor had, with freehold property in 
Yorkjhiro, did not, on failure of the 

. male line, pafii to the eldeft daughter 
tinder the defcription of all his freehold 
manors, lands, 8cc. in that and other 
counties. ^ For, fuppofing that tht free* 
hold of fuch cuftomary ejlates be in the 



tenant, and not in the lord, they betn^ 
h .>lden not ai the ivill of the- lord as pure 
copyhold*, but according to tbo cmjiom 
of the manor, ^tid the trnancs being en* 
titled to the timber and mines, and the 
eftates being demifed *and demifeable 
in fee fimple or otherwife ; yet aa 
they were holden by copy of court-rol^ 
and pafied by fnrrender and admit- 
tance, and were generally reputed and 
called copyholds^ and the leftator having 
diftinguiftied in other pares of his wiu 
between copyhold mt^^ freehold, he maft 
be prefumed to have ufed the word 

freehold in its ufual and popular (ignifi* 
cation, as not including thefe cnfiommry 
^tf///confidered by himfelf.as €opyhoids% 
and therefore fuch coftomary eftates 

. paired to the three daughter^ under the 
reiiduary claufe. And it fcemsthat as 
by I'uch refiduary claufe the daughters 
would not take till failure of ifiue male 
of the fon and of the devifor ; he, the 
fon, the heir at law, tock an ellate-tail 
by implication in the cuftomary eflates 
not before devifed. Rh d* Coaoify v. 
Femoun E.^G,^. 51 

CORPORATION. 

See Toll, No. !• 

I. A charter granted to the mayor, bai- 
liffsi And burgefles, or the greater part 
of them, to choofe one of themfehns xm 
be mayor; but the fame charter ap. 
pointed the firft mayor to continue for 
a year and until iomt other hwrgefo 
fliould be eleAed and fworn, and the 
two firft bailiffs to codtinoe until /«h» 
other hurgeffes^MixM be ele^ed and fworn; 
and it alio dircAed the new mayor to be 
fworn in before the lafi mayor, his frt^ 
diceffor^ aud the bailiffs, for the tine 
being, and the burgefles prefent ; and 
in like manner the new oailiffs to be 
fworn in before the mayor and the Im^ 
bailiffs and the bnrgeffes prefent. 
Thefe latter proviiions explain the firft» 
and fhew that the mayor moft be chofen 
ont of the bnrgeffes etl large, and not out 
of the bailiffs ; and this avoids any 
qneilion as to the validity of ^Jwaeh^ 
in of an officer before himfelfhy his name 
of office. Rix V. Harper, #'•44 O. 3. 

9C>8 

a. Where 
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t. Wh«re « corporattoOf by a verbal 
agreement with a pauper^ leafed to 
him the tolls of a market for above 10/. 

• a year ; held that he cooM not gain a 
fettiement thereby, as np intereft cogid 
pafs from tt corporation but under their 
feal ; therefore? he had no more than a 
nere licence to coll-di the toll. But if fuch 
toll had been leafed to him under feal 
of the corporation, femble that he 
wonld have gained a fettiement by re- 
fiding for 40 days in the fame pariih 
where the market was. Rex The Jnbaki- 
tantt rf Cbipfingnortvn^ T, 44 G. 3 

3. The voluiitarv abfence of a chief offi- 
cer of a corp ..-a:ion npon the charter 
day of eledtioo of his faccf flbr is not 
indi^able upon the dat. ix G. i. r. 4 
yr 6,, unlefs his prefence as iuch cnief 
officer be ntaffary by the conftitution 
of the corporation to conftitute a legal 
corporate aflcmbly for facb purpofe. 
Rex V. Cwrjr, T. 44 &• 3. ^ 372 

4* Where a corporation were fetfed in 
fee of lands, which by the coftom 
were annually meted oat under their 
controol by a leet jury, according to a 
certain ftint, to fuch of the refident 
burgefleswho chofe to dock the fame ; 
they paying 19X. 4/. to each of the 
other burgefles who did doc dock: 
held that the bnrgeiTes who fo docked 
were tenants in common of the lands 
fo occupied by them, and as fuch occu- 
piers were liable to be rated for the 
^me. Rix V. fFatfon, M. 45 G. 3. 

480 

COSTS. . 

I« Where the plaintiff recovered a ver- 
did at the trial and h'ad judgment in 
C. B.9 ahd upon a bill of exceptions 
returned into this court judgment was 
reverfed, and the plaintiff cook nothing 
by his writ* the defendant cannot have 
coils. Beii V. p9its9 JB« 44 G. 3. 49 

t* T^eLoMdmi Court of Requeds has 
jurifdiAiott by the ftaX' 39 ^40 6. 3. 
i. I04« over a ^nQraQ for the reten- 
tion of tithes by the tenant^ the value 
of which was under 5A And therefore' 
1^ the vicar fue in the fuperior courts 
far dio fame^ and recover left tiun 5/. 



uDon a count in affumpfit for a quan* 
turn valebant, the defendant may eater 
a fuggedion on the roll* dating that he 
was a freeman and inhabitant of the 
city of London, trading there at the time 
he was ferved with the writ, for the 
purpofe of ouding the pliintiff of his 
cods, under the Z2th fefl. of the 
aa. Sanahy» Clk, v. Miller, E. 44 G. 

3. Where in affampfit the defendant 
pleaded the general iflae, and the da- 
tute of limitations to the whole fum de- 
mandedj and as to part of it that the 
promifes were made by the defendant's 
tedator and one A, B\ jointly, which ^, 
B. furvived the other» and is dill living ; 
and this lad iffae was found at the trial 
for the defendant, and the other two if* 
fues for the plaintiff, who thereupon had 
judgment for the red of his damages and 
cods : held that the defendant was 
not. entitled to have the cods of the 
iffue found for her deduced from the 
cods of the trial which the plaintiff was 
entitled to on the iffues found for him ; 
aliter where all the ijfuts mt tie trial are 
fouad for the defendant, but the p!«tt« 
tiff has judgment upon demurrer, and 
recovers damages on a writ of inquiry* 
Pofian V. Stanwiyt Ejtecutrix, T» 44 
G. 3. ^ »6i 

4. An application to make the plaintiff, 
who redded abroad* give fecnrity for 
the cods, refufed after notice of trial 
given ; as the defendant might have 
applied earlier afcer khowledge of the 
fad of the plaintiff's reddence, and be- 
fore fo much of the cods were incur- 
red. fFalters v. Ffjtball, T. 44 G. 3. 

9. Where a verdiA was taken for loA m 
trefpafs, fubjea to an award of da- 
mages, and the cods to ahidt the ntent ; 
if the arbitrator End ^efs than 43/. da- 
mages, the plaintid cannot have hia 
cods, though it be alfo found that the 
trefpafs was tvil/ul, and that the dtfen-- 
damt fintdd pay the plaintiff bis cofii •* 
for. cods being diredked to abide the 
e^ent, means the legal event ; and the 
authority of a judge to certify for cods 
under the dat. 22 li 23 Car, 2. r. 9., 
where the trefpafs is wilful is not 
transferred to the arbitrator under fuch 

a rule 
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« role of reference. Ward v. MaUin- 
dtr^ M. 45 C 5. 489 

6. The ftat. 13 C. a. ft* 2. r. 2./. 10. 
giving dokblt cofts to the diftndant in 
error, if jadgment be affirmed after 
verdi6^, is confined to cafes where the 
jadgnent fo affirmed is for thi pUtntiff 
heUnu and not where tbt defendant hilonja 
obtained judgment upon a fpecial ver- 
dia. Baring v. Chriflie, 45 (?. 3. 

54S 

COURT OF REQUESTS, LON- 

DON. 

See LoHpoN Court of RfiqussTi. 

COVENANT. 

'• One who covenants for hia/elf^ his 
btire^ &c* and under his «««» band and 
JeaU for the ad of another, Ihall be 
perfonailjr bound by his covenant, 
chough he dcfcribe himfelf in the deed 
as covenantingycr tfs^ 4ff t be part and 
behalf §f/ucb other per/on. Appleton v. 
fiinkst E» 44 G. 3. 148 

3. ^. declared in covenant again ft B and 
her huiband» for that B> before her in- 
termarriage covenanted with J. by 
deed to leave certain accoonts in aiffer. 
cnce betv^een them to arbitration, and 
to abide and perform the. award, pro* 
vided it were made daring their lives. 
And'^., protefting that B. had not 
before her intermarriage performed 
her part of the coven anty averred that 
etfter making the indenture and the /«- 
termarriage rftbe defendant s» the arbi- 
trator awarded B. to pay A* a certain 
fum ; and then alledged a breach for 
non-payment of fuch ^m« After ver- 
dict, on non ell fadlum pleaded ; held 
that upon this declaration it muft be 
taken that B, intermarried after - the 
.. fubmiffion and before the award made ; 
in which cafe* although the plaintifF 
ccold not recover upon the breach 
hdlgntdp for non-payment of the fum a* 
«wardedt becaufe the marriage waa a 
countermand of the authority of the arbi* 
trator ; yet a^ by the marriage itfelf B» 
had by her own aA put it out of her 
power jto perform the award* the cove- 
sMut to abide the award waa broken ; 



DEVISE. 

and therefore judgment cooM BDt h% 
arretted on the ground that the mar- 
riage was a revocation of the arbitra- 
tor's authority, and that fo the plain- 
tifF could not recover asfsr m breach by 
non^performnnce of the eKwetrd. Charmley 
V. mnflanlo aad Wife, T. 44 Q. 3. 

a66 

CUSTODY. 

B. being in cuftody at the fuh of A,» in 
a joint adtion againft B. and C, B. 
j unifies bail in an adion in titled by 
miftakc " A. againft 5." only, and a 
ryle fo ihtitled is ferved on the marlhal 
of ^. R^, who thereupon diicbarges B. 
out of cullody, he not being charged 
in cuftod^ in any more than one adion 
at the fuit of A. : held that the mar- 
ihal was liable io an a^on for an ef. 
cape. White v. Jones. Marjbal of K. 

B. ^c. T. 44 C 3. apa 

CUSTOMARY ESTATES. 

&# Copyhold ANoCusTouAar 
EsTATas. 

DAMAGES. 
See CoMPBMSATieif. 

DEBAUCHING DAUGHTER 
See Action om tri Case, No. i. 

DEVISE. 

See Witik. 

I. Where a teftator htdfnehpid, a^/hm^ 
' rj, and copyhold eftates ; and after intro* 
duAory words, as to eUl bis nuor^dfy 
eflatit devifed two rent charges out of 
alibis real eftate, and alfo two cofybeddt 
in Middlefex for lives; and fubjed 
thereto devifed ** all Wtfi^ehoU ma. 
nors, lands, &c. 10 Tork/bire and other 
counties, and the reverfioo of the two 
copyholds to his (on for life» with foe- 
ceflive remainders in tail male to hia 
firft and other foosi with like remain- 
ders to other branches in tha oule 
line ;'' and in defkolt of facb liTue be 

deviled 
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dcviW h\\ hit "yi/V (freehold) manors, 
land/* &e. to hu eldeft daughter in 
tail male io Arid retclenient« with like 
remainders to his fecond and third 
daughter&: and by the redduary claufe 
devifeo ail^ih^r his maoors, lands. Sec. 
tuhtr freehold or copyhold (except thofe 
in the county of Tork, &c* which he 
had before difpofed of)> fubjed to the 
faid rent charges, in failure ofij/ite male 
pf his /on and himfelf« to his three 
daughters as tenants in common^ in fee : 
held that certain cuftomary eftates, which 
the devifor had^ wkh freehold proper^ 
ty in Y%rkjbiret did not^ on failure of 
the male line, pafs to the eldeil daugh- 
ter under the defcription of all hisyr/#- 
hcid manors^ lands^ &c. in that and 
other counties. For fuppQ&ng that the 
freehold of fuch cuftomary eftates be in 
the tenant* and not in the lord* they 
being hold en not at the *will of the lord 
as pure copyholds, but according to the 
cuftom of the manors and the teaants 
being entitled to the timber and mines^ 
and the eft4tes being demifed and de- 
mifeable in fee fimple or otberwife ; 
yet as they were holden by copy of 
court»roIl» and paiTed by furrender and 
admittance, and were generally reput- 
ed and called cofy holds i and the tefta- 
tor having didinguilhed in other parta 
of his will between copyhold and free- 
hold, he mud be prcfuoied to have ufed 
the word/reehold in its ufual and popu- 
lar flgmficatioo, as not including tbefe 
cu/JofKary eflates confidered by himfelf 
as copyholds ; and therefore fuch cuf- 
tomary eftatet pa/Ted to the three 
daughters under the refidaary claufe. 
And it feems that as by fuch refidnary 
claufe the daughters would not take 
till failure of iCue male of the fon and 
of the devifor ; he, the fon, the heir at 
law, took an eftate-tail by implication 
in the cuAomary eftates not before de- 
vifcd. Roe d. Conolly v. Vernon, £. 44 

C-3. ^ .5-1 

a. One devifed thus : *« Concerning my 

' '* worldly eftate, 1 give and bequeath 
' " to Af. M, I/. Jll/o I give and be* 
♦« qtieaih to J, Jlf. 2/.*' (with pecuni- 
ary bequefts to feveral others in 
the fame f3rm of words) ; •* jil/o I 
•f give and it^ueath to G. S, my mef- 



*^ faage and lands, &c. in ^. A^ / 
f' giqjt and bequeath to the faid G. S» 
*' and his wife all my lands, Sec. in B» 
** Alfo all my mefluages, &c. }n ^. 
** Alfo all my goods, chattels. &c. and 
*< perfonal eftate. after having thereout 
'* firjl paid and dijcharged all my dehtS 
" and funeral expences •* Al/o fuhjtS to 
** the payment thereout all the e^ortfaid 
** legacies. And I nominate the faid 
'' G. ^. to be Jo/i executor, nvhom I 
•« charge with the payment of my debts» 
<* legacies, and funeral expences;" 
&c. Held that G. .9. and his wife 
took a fee in the real eftat^ devi« 
fed to them, by reafon of the words 
«• having thereout paid all nff debts** 
Sec, which was a perfonal charge 00 
them in refped of the realty as well aa 
perfonalty, all devifed in one entire 
fentence, together with fuch charge. 
Doe, d, Sievemt and Pain v. ^nel/ingJ^E. 
44 O. 3. 87 

. Under a devife of lands, mtrean of 
rent, and a bond and judgment, to tru(^ 
tees a,nd theySrnviiwr, and the executon, 
Ufc. of fuch furvivor, in truft, out of 
the rents and profits of the faid eAacet 
and arrears. Sec. to pay certain annui* 
ties for lives, and a)km. in grrfs ; and 
from and after payment of the faid an- 
nuities and money^ the teftator devifed 
fucceifive eftates for lives, remainder 
to C. fV. ia tail, remainder to his owa 
right heirs ; and he alfo gave a gene- 
ral power of leafing to the trufteca for 
the beft rent, with an allowance of ic/. 
a year to each for their trouble : held 
that thepurpojes of the trufi being all an^ 
Jnjjered by the death of the annuitants, 
and the raiiing of the money for lega- 
cies, the remainder. man in tail, (the 
life eftate being fpcot,) took the hgal 
eftate in the premifes. For where the 
purpofes of a truft may be anfwered by 
giving the truftees a' lefs eftate than a 
fee, no greater eftaie ihall pafa to 
them by implication ; but the afes in re- 
mainder limited on fuch Icfier eftates fo 
given to them fhall be executed by the 
ftatute. And in this cafe it is fufiident 
to anfwer the pnrpofes of the truft to- 
give the truftees by implication an ef- 
tate /ir the lives of the annuitants ; with 
a term of years in remaindsr faficient 

for 
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for thepnrpofe ofraifing xhcgr^/im 
charged oMt ff tbi rtnis and pr^ts* 
And thiiconftrudioD is fur.ber confirm- 
ed in this particular cafe by the be- 
queft to the troftees of tne arnmrs and 
$he b9ni and judgment^ as well as of the 
rents and profict; for otherwife the 
incereil in the bond. &c. woold go to 
different reprefeotattvea than the eltate, 
if the truftees took a fee ; and t*ic tiaj 
ing fower was only to be executed as 
the occafions of the truft required. ) 
And (here was alfo a perfonal nmunera- 
thn to the truftees of loA a year for 
their trouble, which was not expend. 
cd to their btirs. Dpb d, Wbitt v. 
Simf>fon, El 44 6. 3* 162 

^ U'^der a devile *< to J, for life^ and 
«* after him to his eldeft or^ny other 
*' foo after him for life, and after 
<* them to as many of his defcendaots 
<* iflue male as Ihall be heirs of his or 
** their bodies down to the tenth gene- 
«« ration, during their natural lires:" 
held that J, took no more than a life 
e)la|e i for here ia no general intent to 
create an eftate tail^ as .contradiliin- 
gnifhed fr cm the particular intent to 
give an elUte for life to the fi ril taker ; 
but a fiogle intent to create a fucceflion 
oflifeeftates to perfons not in tK^^ 
which the la^ ^11 not allow. Seawani 
▼. ff'illeei, i?/44 G. 3. Z98 

j. The vtfotdjhare may carry a leafehold 
cftate. As where a teftator, having 
three font and one daughter, and leafe- 
hold' eftates and perfonal funds, devi- 
fed one leafehold eftate to his eldef^fon, 
and other leafeholds to his fecond fon, 
directing his executors to receive and 
apply the rents until they came of age ; 
and then dircded a certain fum to be 
pot out at intereft for the benefit of his 
widow, dnrante viduitate, and that on 
her death or marriage it Ihould be di- 
vided equally between his three fons, 
/kare andjban alike ; and then^h'e gave 
his daughter 6oo/. to be paid Ker when 
of age ; and then gave the refidue of 
his worldly efFefis to be divided equal* 
Iv amongft his three fons, /bare and 
fiare alike ; and laftly direded that '< if 
any of his faid children died under age 
and without lawful iflue, the jhare of 
bim or ber deceafed ihould go equally I 

14 
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amongft his farviving fons:'^ held that 
the word JSbare in the laft danfe refer* 
ring a$ it muft do to the tvbole (hare 
or portion of the danghfer, mnft have 
the fame meaning aa to the fons, and 
muft comprise the leafehojd as well as 
perfonal funds before g%ven to them i 
and that upon the death of the eldeft 
fon under zi, and without iflue, the 
leafehold eftat^ devifed to him went 
equally between the two furvivingr 

fons. Doe d. Stafford r. Stoffcrd, M. 

45<?-3- , 50« 

(. Under a devife of all freehold and 

copyhold eftates whatfoever fituate at 

B. with their appurtenances, to ji» 

and the bein of her body lawfully to be 

begotten whether^«f or daugbters^ aa 

tenant! in common ; and in default of 

fuch iffue, then over : held th'^t J. took 

an eftat^ uil. Pierfon v. Vtekers^ M. 

DISCHARGE OS DEBTORt 

EAST INDIA COMPANY. 

See Indictubnt againft Officers Itt 
India for receiving Prefents contrary 
to the ftat. 33 G. 3. r. 5a. yi 62. 

EJECTMENT. 
See CopTttoLD, No. a. Joiht Te« 

NANTS, No. \p NOTICB TO QuiT. 

In Ejeftment the legal title muft prevail, 
vid. Weaklej d. Tea Bart. v. Rogers^ 
in the Exchequer Chamber, M. 30 G» 
3. and other cafes referred- to in the 
note to Doed..Sbewem v. ^root, i^B^'g 

EQUITY OF REDEMPTION, 

Su Co? Y H OL D^ No. I • 

ERROR, WRIT OF. 
fcrPaacTicB, No« 3* 

ESCAPE. 

X. B. being in coftody at the fnit of ji. 
in a joint adion againft B. and C. B. 
juftifies bail in an a£lion entitled hf 
miftake *' J. againft B. " only, and a 
rule fo entitled u ferved on the marflial 

of 



EVIDENCE. 

oT 5. R. who ihcreupoTi'difcharges S. 
(?j: of cullody, h* not bnng charged id 
culled/ io any mire than one a^ioo at 
the fuit of A.: he!J thit the marfhat was 
liable in an action for an efc^pe. fVbite 
V. Jones Marfoall of K, B. &c., T. 44 
G. 3. 292 

2. In an a6)ion agatnd the marfhal for an 
efcape, ic being a^edgeJ in liie decla 
ration that tfie prifoncr was arreftei 

•on iTK^fne proccf?^ and brought before 
a j v'dge at chambers by virtue of a 
writ of habeas co''pa«, and was by him 
thereupon commiited to the cuilody of 
the marfh*il» as by the rtcnrd thereof nouo 
remaining in th: court of B. R. appears, 
^'C, fucb alifgaiion is eiiner Imperii' 
nent and furplufigt; ; lor properly 
fpeaking, luch docu-nents arc not re* 
cords nor capable of bccoTning fo : or, 
con fide ring them as quafi of record, 
the allegacioD is fufncienily proved by 
the produ^ion of them from the 
ofiice of (he clerk of the papers of 
the K. J9.X prifon, with whom they 
were properly dcpofited. JVigJey v. 
Jones ^ Marjhal of the Marjhaljent "T, 44 
G. 3. 440 

EVIDENCE. 

1. No perfon can by the ftatute of frauds 
be charged upon any promife to pay 
the debt of another, unleis the agree- 
ment upon which the adtion is brought* 
or fome note or memorandum thereof, 
be in writing ; by which word agree* 
mtnt muft be underftood the confidera" 
tion for the promife as well as tne pro- 
mifi itfelf. And therefore where one 
promifed in writing to pay the debt o' 
a third perfon, without fining on what 
confideration ; it was holdcu that parol 
evidence of the confideration was inad- 
roiffible by the (latute of frauds ; and 
confequently fuch promife appearing to 
be without confideration upon the fdce 
of the written engagement, it was nu- 
dum pa&am and gave no caufe of ac-. 
tioo. Pl^ain v. fr&rlters, E: 44 G. 3. 

10 

1. An averment that the plaintiff was 

ready and willing to transfer, and re- 

quefted the defendant to accept flock, 

can only be fati«fied by Ihe^ing an 

Vol. V. 
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aflual tender and refufal, or that the 
plaintiff waited at the bank on the da/ 
when it was underflood that the ttanf- 
fer was to be made until the dofe of 
the transfer books, which was the 
latefl cime when the transfef could be 
made, Bordenave v. Gregory, £, 44 
G. 3. 107 

3. An averment that flock was to be 
transferred on requeft is not proved b/ 
evidence that it was to be transferred 
00 a certain day, Bordenaiii v. Barf 
left, E. 44 G. 3. Ill 

4. The Seflions having decided in favour 
of a feitlement in J,, by which the 
pauper's father was proved to have 
been relieved *vjbile rifident in another 
parijb 40 years ago, and before the 
piuper's birth ; and the only evidence 
to oppofe this being that of the pau- 
per's own birth in B. ; this Court con- 
firnted the order of Seifion on a cafe 
rcferved. Rex v. Thi Inhahitanis of 
Wakefield^ T. 44 G. 3. 335 

EXECUTION. 

If one of two defendants taken on a joint 
ca. ia. ^be difcharged under infolveot 
debtors att, that will not operate as a 
difcbarge of the othe. the difcharge 
of the former not being with the 
aftoal confcnt of the plaintiff. Nadin. 
v. Baitie and WardU^ E. 44 G. 3. 

M7 

EXECUTOR. 

A count upon an account Hated with the 
plaintifF, executrix, &c, (not faying as 
execu'.rix, &c.J[ cannot be joined witb 
counts on promifcsto the tcflator ; for 
it is no allegation that the promifes 
were made to the plaintiff in her repre- 
feoidtive capacity ; and under fuch • 
count proof might be given of an ac« 
count flated with her in her individual 
charafter. ^. Whether if it had beea 
laid to be on an account flated with the 
plaintiff herfelf, though named as exe* 
cutrixf &c. it could be fo joined, as 
the caufe of adion would ftill appear 
to have arifen in the time of the ex- 
ecutrix, though the money, when re- 
covered, would be affets? Heajhali v. 
Roberts, in error, E, j^^O. 3» 150 

F f £X£MF^ 
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EXEMPTION. 

Where an aft directs that the tolls of a 
navigation (boutd be exempt from' any 
taxes^ racer. Sec. other than foch as (he 
tana wW\c)i fliouid be ofed for the pur- 
pcfc of thi navigation would have been 
fubjf £1 to if the ad had not been made ; 
that gees to exempt the /o//s qua tolls 
altogether from being rated in reipe«^i 
of the line fo exempted, leaving the 
la;:il rateable as before. Rex v, TJife 
Lnds and Li-verpool Canal Company. 
T. 44 G\ 3. ' 3i5 

FALSE IMPRISONMENT. 

I. The lolcration a6l, i ^. ^ M, c, 18. 
provides {/. 18.) that any perfoo ma^ 
liciouOy didurbing any diiTenttng con- 
jgregation under that adt» on proof be- 
fore a Jodice of peace, (hall find fure- 
ties in 50/*^ or in default be cominttted 
CO priion till the next fefljons^ and on 
conviftion forfeit 30/. to the Crown. 
To an aftion againft magiftrates for tref- 
pafs and falfe imprifonment, they plead- 
ed a charge pn tier red before them for 
an oft'ence again (I that claufe, and a 
commitment lor want of fareties under 
it to the next feffions ; and that before 
rhe next feffions it was agreed between 
the profecutor and the now plaintiff 
nv 'h tbi coftfint of the committing ma- 
giftrates (the now defendants), that 
ttie profectKion (hould be dropped, and 
the p!aifkti£rbe*difcharged at the fciliaQs 
for want of profecution ; that the plain- 
tiff was accordingly then and ihsre fo 
difd^arged in full /atisfa3ion anil dij- 
charge of the ajfauif and imprifonment : 
held tkis was no legal fatistaction ; for 
e ther the agreement was illegal, as 
iliHing a profecution for a pm^/ic mif 
dvneanory and iherebv impeding the 
courleof jufiicc ^or theutisfaflioo, if any 
was moving fiom the profecutor only, 
and not from the joftices ; their autho- 
rity over the profecution being at an 
end after the commitment of the plain- 
tiff; and tktir cor/ent afterwards to the 
pro(iecutor, dropping the profecution 
being a mere nullity, and no fatisfac- 
tion fora prior injury, if any, received by 
.the plaintiff from their a^K Edgcombe 
V. Roddand Othertt T. 44 G. j. 394. 



2. An indiflment for an affaalt, falfe iip-' 
prifprrent, and refcue, dated that the 
Judges o* thi Court of record of the towm 
and ccuntj, &c. of P., iffued their writ, 
direded to T, j?., om of the Serjeants at 
Mace of the /aid tofwn and county » to ar- 
reft A^., by virtue of which T. B, was 
proceeding to arrefl 9V, nuitlnn tbi jurif* 
didion of the/aid Court, bat that the de- 
fenda nt lafi'ulied T, IJ, in the dag cxectt^ 
tion efhis oj^e, and prevented the a r re 11: 
held fuch indidment bad ; it not ep - 
pearl rg that T,:B. was an offiar rf tbt 
Court \ and that there could net be 
judgment after a gtntral verdid on fuch 
a coo lit as fora com men affault and falfe 
imprifonment, becaufe the jury roufi be 
taken to have found that the affauh asd 
imprifonment was for the caufe therein 
Hated, which caufe appears to have 
been that the offcer was attempting f» 
make an illegal arreft of another, which 
being a breach of the peace, the de. 
fendant might,, for aught appeared, 
have lawfully interfered to prevent it» 
RiM V. OfnuTt T. 44 G« 3* ^4 



FOREIGN SENTENCES. 

1. Where a foreign Court of Prize profef-- 
fes to» condemn a (hip and cargo on the 
ground of an infraction §f treaty la cot 
being properly documented, Uc. as re* 
quired by the treaty between the cap- 
tors and captured ; (uch fentence is con* 
clufive in our ccurts againft a warramiy 
of neutrality oi (uch fhip and cargo in 
an action upon a policy of infurance 
aga'*nlt the underwriter ; although ioie- 
rences were drawn in fuch fentence 
from ex parte ordinances in aud of the 
conclufioD of fuch infradlion cf treaty. 
Baring v. The Royal Etechange /Jfuranct 
Companj^t £. 44 G. 3. ^^ 

2. A ientenci of a foreign Coart of Prize 
i^ conclufive evidence iii an adion 
upon a policy of infurance npon every 
matter within the jurifdidion of fuch 
Court upon which it has proficffed 10 
decide. Therefore where a Danijh 
(hip, 'warranted mutral, was captored 
by a French (hip of war, {^Denmark be- 
ing at peace with France^) and the 
court in which fhe wu libcUcd at prtze» 



FRAUDS, STATUTE OF. 
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profefiing to confider that the built of 
the veflel was nnkno'wnt that Oie was 
Md to a neutral Cubjed only finct the 
declaration of war, that the bill of fale 
did not mentioD her plaa of built 9 or 
her original otvner, that the mate and 
third officer ^'ere naturalized Danes enlj 
Jinci the declaration of ^ikX^ and that 
the greater part of the crrw were fub- 
jeda of bcjiih powers, condemned the 
(hip as good and lanxiful prize ; fuch 
condemnation is conclufive againft the 
warranty of neutrality in an adllcn on 
the policy againll the underwriter ; and 
no evidence can be received to falfify 
the fadls affirmed by fuch fcntence, nor 
to (hew that the conclufion was un* 
founded: although the fentence pro* 
ceeded to refer to certain ordinances of 
France, containing rules to dire A judge- 
ment of its Courts in the confideration 
of the quedion of neutrality ; by which 
rules the Prize Court appears to have 
regulated their judgment in the conclu- 
fion ihey bad drawn. Bolton v. Gladc' 
iom, E, 44 G. 3* I $5 

FORFEITURE. 
See AGKttUEVT, No. 2. 

FRAUDS, STATUTE OF, 

I. No perfon can, by the flatute of 
frauds, be charged upon any promifc 
to pay the debt of another, unlefs the 
agreement upon which the a£lion i^ 
brought, or fome note or memofandam 
thereof^ be in writing ; by which word 
agreement mud be underflood the confix 
deration for the promife, as well as tht 
promijk itfelf. And therefore where one 
promifed in writing 10 pay the debt of 
a third perfon, without dating on what 
confideration , it was holden that parai 
evidence of the confideration was inad. 
fliiflible by the flatute of frauds ; and 
confequently fuch promife appearing to 
be without confideration upon the face 
of the written engagement, it wa* 
nudum pa6luro, and gave no caufe of 
aAioo. Waini v. Warlters. E. 44 G. 
3. ^ 10 

%, The flatute is fuppofed to have been 
drawn by Lord Hale. ib. 11 



FREEHOLDER. 
See Pressing, No. 2. 

FREIGHT. 
Zee Insurance, No. 3. Passage- 

MONEY. 

GRANT. 

1. Where there is a grant of a particular 
thing once fufKciently afcertained by 
fome circumdance belonging to it, the 
addition of an ailegationi miilaken or 
falfe, refpeding it, will not fruHrate 
the grant : but where a grant is in^/»/« 
ral terms, there the addition of z parti* 
cular circumlUnce will operate by way 
of rellri^ion and modification of fuch 
grant. Roe d. Conollj v. Fernon, E* 
44 0.%. St 

2. Therefore where one having cudoma- 
ry tenements, compounded and uncomm 
pounded^ fcrrendered to the ufe of his 
will " all andfingular the lands, tone* 
" ments, tSc. ivhaf/oe^jer, in the manor ^ 

I *' *which ke beld 0/ ike lord bj copy of 
•* court roll, in whofe tenure or occupa- 
** tion foever the fame were, being of 
" the yearly rent to the lord in the 'whole 
" of^\, I OS. %\d t and compounded for \** 
held that the word? ** and compouneled 
for*'* rcftraincd the operation of ibe 
furrender to that defcription of copy« 
holds then belonging to the furrendcror. 
And that the words •• being of the yearly 
*' rent, i^fc. of 4I. los. bid./' whicft 
were not referable to any a^ual amounc 
of his rents, either compounded or 
uncom pounded, though much nearer to 
the whole than to the compounded 
only, could not qualify or impugn that 
reltri^ion. j^^ 

HABEAS CORPUS. 

See AppRiNTiCB, No. i. Record. 

I. The father of a child is entitled to the 
cuflody of it, though an infant at the 
bread of its mother, if the Court fee 
no ground to impute any motive to the 
father injurious to the health or liberty 
of fuch a child, as by fending it out of 
the kingdom ; the father being at the 
time an alien eiemy domiciled in this 
kingdom, and the mother being an £,tgm. 
S i i . lyi-woman^ 
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iiJhvjomtM^ and apprehenfive only titat 
ht meant to fend the child abroad, but 
affigning no fufHcient reafon for fuch 
her apprehenfion. Rex v. Jt Mannf- 
wlU, E. 44 G. ). 221 

2. U the putative father of a baftard child 
obtain pofleffion of it by force or fraud, 
the Court will order it to be reftored 
on the applicatioD of the mother. Rex 
V. Mo/elej, ti. 3S G. 3. 214 

HUSBAND Attt) WIFE. 
Sti Poor-Removal, No. i. 

INDICTMENT. 

z. Every indidlment muft contain a com- 
plete defcription of fuch fa^ti and cir- 
cumftances as conditute. the crime, 
without inconfiftency or repugnancy. 
But, except in certain cafes, where 
technical exprefiions^ having grown by 
long afe into law^ are required to be 
ufed, the fame fenfe is to be put on the 
words of an indidtnrent which they bear 
in ordinary acceptation : and if the fenfe 
of any word be in ordinary acceptation 
ambiguous, it (hall be conllrued accord- 
ing as the context and fubjcd^ matter 
require it to be in order to make the 
whole confident and fer.fible. The word 
itntil may therefore be contlrued ei> 
ther exdufive or inclutive of the 
day to which it is applied, according 
to the context and fubjtdl-mctter 
Rex V. Stevens and Jgrn^w, ^/. 44 G. 3. 

244 
2. Therefore, where an information on the 

ilat. 33 G. 3, r. 52./ 63. prohibiting 
cficen of the EaJ} India Company, re^ 
^ding in India, from receiving prefents, 
charged that the defendants being 
Britijbfuhje8st on the 1 ft January 1 79 f, 
and from thence for a long time, to wit, 
until the jpih No^uemher 1795, ^^*" ^^^' 
Cain offices under the Company, and 
during all that time rejided in the £a(l 
Indies ; and that *whil/l they held the 
faid offices as afore/aid^ and nuhilji they 
refided in the Rati Indies as aforejaid, to 
wit, on the zgth ^November 179^, 
they received certain prefents : held 
that the context ihewed that the word 
until was to be taken inclujive of the 
29th iVpr^«for 1795. ib. 

2 



INSOLVENT DEBTORS, kc. 

# 

3. But that if it had been incapable of re* 
ceiving an inclujive contlruAion, the 
words under the firft videlicet, '* until 
the z^b of Ne^ember 1799/' coold not 
have been rejed^ed as furplufage ; for 
that can never be whefC the allegaiioQ 
is fenfible and confident in the place 
where it occurs, and not repugnant to 
antecedent matter, though laid under a 
'videlicet, and however incwofiftent with 
an z[\eg%\\^ri/uh/equeni^ eb. 

4. An indictment for an aiTault, falfe icn* 
prifonment, and refcue, dated that the 
Judges of the Court of Record of the tov^^n 
and county t &c. of /'• iifued their wrjt, 
direded to T, B. one of the ferjsants at 
mace of the faid Unun and county^ to ar- 
rell ^., by virtue of which 7*. B* was 
proceeding to arreft AT. luiibintbejurif 
di&ion of the faid Court t but that the de- 
fendant a:fl*aulted T> B. in the execution 
of his office i and prevented his arreft: 
held fuch indi^lment bad ; it not ap« 

* pearing that T, B, was an officer of the 
' Court i and that there could not be judg* 
ment after a general verdict on (uch a 
count as for a common affault and falfe 
imprifonment, becaufe the jury muft be 
taken to have found that the aftault and 
imprifonment was for the caufe therein 
dated ; which caufe appears to have 
been that the officer was aiiempting to 
make an illegal arreft of another, which, 
btfing a breach of the peace^ the defend- 
ant might, for aught appeared, have 
lawfully interfered to prevent it. Rex 
V. Of/ner, T. 44 G. 3. 304 

5. The voluntary abfence of a chi^ f officer 
of a corporation upon the charter-day of 
election of his fucceiTor is not ind Liable 
upon the ftat. 1 1 G. i. r. 4./. 6., oolcfs 
his prefence as fuch chief officer be ne^ 
cf£dry by the cocftituiion of the corpo- 
raticn to conftitute a legal corporate 
a/Tembly for fuich parpofc. Rex v.Corry^ 
r. 44 G 3. 37^2 

INFERIOR JURISDICTION. 
«S« London Court op Requests. 

INSOLVENT DEBTORS' DIS- 
CHARGE. 

See Ex&cuTiON| No. 1. 

INSU- 



INSURANCE. 

INSURANCE- 

1. Where a foreign Court of Prize pro 
felTes to condemn a (hip and cargo on 
the* ground of an tnfraBton of treaty ir 
not being properly documented, &c. a^ 
required by the treaty between the cap- 
tors and captured ; fuch fentence \v 
concluiive in our courts agatnft a av«r- 
ranty of neutrality of fuch fh^p and cargo 
in an adlion upon a policy of infuranc 
againft the underwriter ; although in 
ferences were drawn in fuch fentencr 
fiom fx parte ordinances in aid of the 
conclufion of fuch infraction of treaty. 
Baring v. The Royal Exchange Ajfarance 
Compai^y y^, 4 4 G; 3 99 

2, A fentence of a foreign Court of Prize 
is conclufive evidence in an action upon 
a policy of infurance upon every matter 
\vithin the jurifdiAion of fuch Court 
ppon which it ha:; profefled to decide. 
Therefore where a Dauijh fhip, <war 
rant eii neutral t was captured by a French 
fhip of war, {Denmark being at peace 
with France) and the court in which (he 
was libelled as prize, profeillng to con- 
fider that the huilt of the veflel was 
ftninown, that Hie wasy^V to a neutral 
fuhjeft onlyfince tne declaration ol war, 
that the bill of fale does not mention 
htr place *f built ^ or her original owner, 
that the mate and third oiiicer were na- 
turalized Danes onlyfince the jjeclaration 
of war^ and tha't the greater part of the 
erMw were fubjedls of bojlile powers, 
condemned the ihip as good and lanxful 
frixii fuch condemnation is conclufive 
againft the fwarr^nty of neutrality in an 
a&ion on the policy againft the under- 
writer And no evidence can be received 
to faliify the fads affirmed by fuch fen- 
fence, nor to ihew that the conclufion 

• was unfounded : although the fentence 
proceeded to refer to ceruin ordinances 
of France^ containing rules to dire£k the 
judgment of its Courts in the coniidera- 
tien of the queRion of neutrality ; by 
which rules the Prize Court appeared 
10 have regulated their judgment in the 
conclufion they had drawn. Bolton v. 
Qladfiom^ £. 44 G. 3 . 155 

J. Upon a hoftile embargo in a foreign 
port, the owner, who had feparatelyin- 
f\xud/fif dxii/reigbt^ abaDdcncd them 



JOINDER IN ACTION. j?j 

• 
to the refpeAive underwriters, which 
was*accepted by them; after which the 
• embargo was taken off, and the (hip 
completed her voyage and earnrd 
freight : held that the aflhred could not 
recover as for a total lofs of freight, the 
freight having been in UQ. earned ; or, 
fuppofing it to have been in any other 
ferife \oi\ to the affured by the abandon- 
ment of the ihip to the underwritera 
ihereon, it was fo loft, not by any peril 
iofured againft, but by the voluntary 
adl of the affured in making fuch aban^ 
donment. , McCarthy v. Ahel, T, 44 
G 3. 3Hg 

4. The 35th article of the treaty of Feb* 
ruary 1778, between Franceznd America^ 
which requires the vefiels of the allies^ 
in cafe either is at war, to be furniflied 
with a pafFport exprefling (inter alia) 
the place 0/ habitation o\ the commander 
of the veflf), is not complied with by a 
paflport granting leave ** to G. D, 
commander of the fliip called M. V, of 
the town of?,^ ofthe burden of," &c.; 
fuch defcription of place being appli- 
cable only to the Jhip as the laft ante- 
cedent, which is further defcribed by 
her burthen in a continuing fentence ; 
and therefore the plaintiff was holden 
not entitled to recover upon a policy of 
infurance on fuch ftiip warranted Ameri- 
can, which had been captured by the 
French, and condemned as prize. Bar^ 
ing V. Cbriflie^ ^- 44 ^ 3. 398 

INTEREST. 
See PRiza> No, I. 

JOINDER IN ACTION. 

I. A count upon an account ftated with 
the plaintiff, executrix, ^c. (not faying 
as executrix, &c. ) cannot be joined with 
counts on promifes to the leftator ; for 
it is no arlegation that the promifes were 
made to the plaintiff in her rtprefenta- 
tive capacity : and under fuch a coont 
proof might be given of an account 
ftated with her in her individual cha- 
raacr. <^. Whether, if ic had been 
laid to be on an account ftated with the 
plaintiff herfelf, though named as ext^ 
iutrixy *c. It could be fo Joined, as the 
Ffj caufo 
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caufe of aflion would (lill appear to 
have ariien in the time of the executrix, 
though the money, when recovered, 
would be aflcts. Htnfkall v. Roberts, 
in error, i?. 44 G. 3. J 50 

2. j1., B,^ and C.havingdinblved partner- 
ihip, Ct after fuch di/Tolucion drew bills 
in the partnerfhip firai in favour of D,, 
hs not knowing of fuch dilTjIuiion; 
upon which D, brought hi« adiion againd 
all the former partners ; and C having 
pleaded his bankruptcy, D, entered a 
noli profcqui as to him, and recovered 
judgment againft j1. and B,, which was 
afterwards iatisfied by the attorney of 
^. and B-9 who advanced part, and 
borrowed the red of the money on their 

joint credit : held that the fum fo paid 
in fatisfadion cf the judgment might 
be recovered in 2^ join/ adion by j1 and 
B. a gain (I C. OJhornt and AmphUtt v. 
Harftr^ 7", 44 G. 3. 225 

3. An order of the Lord Chancellor, made 
under the (lit. 5 G/0. 2. r. 30. upon the 
petition of creditors for. removing one 
of the feveral ailignees of a bankrupt's 
eitate, not followed up by any re-aflign- 
inent or releafe of fuch afllgoee to the 
remaining affigneefl, nor by any new 
aflignment of the commiflioners under 
the Lofvi Chaocellor's further order, 
does not operate to diveft the legal 
efiate out of fuch removed aflignee: 
and confequently he ought to join in an 
a£^ioQ of trover brought by the other 
ailjgnees for a (hip belonging to the 
bankrupt's eftate : but if he be not 
joined, advantage can only bt; taken by 
a plea in abatement to the whole a6t'on : 
though the other affignces who fue can 
only recover their proportional parts. 

. Bt^amt Kni. and Others, Jffignees of 
fVard^ a Bankrupt^ v. Hubbard, T, 

44 ^- 3- 407 

JOINT-TENANT. 

Where a leafe for 21 years contained a 
provifo, that in cafe either landlord or 
tenant^ or their refpedtive heirs or exe- 
cutorSy wiihed to determine it at the 
end of the frrft 14 years, and (hould give 
fix months* notice in writing under bis \ 
•r their re/feaiin hakde» the fame Ihonld | 
6 



ceafe ; held that a notice to quit, figned 
by /««;« cnfy of three executors of the 
original leflbr, to whom he had he« 
queathrd the fieehold as Joint tenants, 
expreffing the notice to be given on bt^ 
half of tbemftl'ues and the third executor^ 
was net good under the provifo, which 
required ic to be given under the hands 
of all three. Neither could fuch nntice 
be fulhined under the general rule of 
law, that one joint tenant may bind hia 
companions by an' a£i done fur bis bene* 
fit ; for non conilat that the determina- 
tion of the leafe was for the benefit of 
the cc -joint-tenant ; which it was ia« 
cum bent on the party who wiihed to 
avail himfelf of it to prove. And the 
notice to quit being fuch as the t?nanc 
was to zQi upon at the time, no fubfe<* 
quent recognition of the third eirecutor 
will make it good by relation : nor was 
his joining in the ejr£lment evidence 
of his original aifent to bind the tenant 
- by the notice. Right d. Fiftitr and 
Another v. CuthelU M» 45 G^S^ 49X 

JURISDICTION. 

5r/ London Court op Rec^esti. 
Prizb, No.i. Prohibition. 

i. An indidment for an aflault, falfe im* 
prifonment, and refcue, dated that the 
Judges of the court of record of the tvwn 
and county^ &c^ of P., ifTued their writ« 
directed to f. B.^ one of the Jerjeants at 
mace oftbefaidtoiwn and county^ to arreft 
H^., by virtue if which T, B, was pro- 
ceeding to arreft W. within tbeyurtjdic^ 
tion of the faid courts but that the de- 
fendant afi'-.ulied 7. B, in the dne exeat* 
tion of his ofjice, and prevented the arreft: 
hel4 <uch indidment bad ; it notappear« 
ing that ST. B> was an officer of the cpurt : 
and that there codld not be judgment 
after a general' verdiA on fuch a count 
as for a common aflault and falfe impri* 
fonment, becaufe the jury moft be takea 
to have found that the affault and im- 
prifonment was for the caufe thcTeia 
ftated, which caufe appears to have beea 
that the officer was attempting to make 
an illegal arreft of another; which being 
a breach of the peace, the defendant 
might* for aught appeared, hare law- 

fdUjr 



JUSTICES Ot PEACE^ &c. 

fully interfered to prevent it. Rex v. 
O/ker, T. 44 ^. 3- 3°4 

2. The (Ut. 39 Gto.y r. 79. giving a pe- 
naliy of ao/. for printing papers to be 
publilhed, without adding the primer'* 
name and place cf abode, dircdls that 
any penalty impofed by the aa exceeding 
«o/. may be iocd for in the courts at 
mjiminjler : and any penalty not ex- 
cceding %oL Jhall and may be recovered 
before any juftice of peace ; but it alfo 
gives, in the fame claufe, a form of de- 
claratTonybr recovering 20'. in the courts 
of Wtfiminftef. Yet held, that a com- 
mon informer cannot fuc for a penalty 
bf 20/. in this court; no fuch power 
being given by the ftatut<?, and there 
being no power at common law for a 
common informer to fue for any penal- 
ty ; and that the form of the declara- 
tion mull be read in bianK$ w to the 
fom, fuch form being otherwife inappli- 
cable to. a larger penalty before given : 
and that no fuch adion lay to recover 
two or more pcna'tics of 2c/. each. 
Fleming qui tarn v. Bailej, T. 44 1?. 3. 

JUSTICES OF PEACE, CONSTA- 
BLES, &c- 

I. Where goods were taken by conflables 
under a warrant of diftrefs, granted l)y 
a juftice of peace for the county of 
Kent, direfted " 10 the conftablcs of the 
Lower Half Hundred of C. and G. in 

^ the county 0/ Kent ;'^ which warrant re- 
cited that the plaintiff, (whofe goods 
were diftrained) 0/ the parijb ef G.in 
the /aid county^ was ballotted for the 
militia of the faid county, and having 
refufed 10 ferve, &c. was convifted in 
a certain penalty ; for levying which 
the warrant was granted ; if it turn out 
that the warrant was executed within 
a certain part of the parilh of G., with- 
in the jurifdiaion of the Cinque Ports, 
and nat wthin the county of Kent, the 

' conftablcs arc not within ttie proteAion 
jof the ftat, 24 Geo. 2. c, 44. / 6., and 
may be fned in trcfpaft without the 
magiftrate's being made a defendant, 
MiUou V. Green and Jenntr^ T. 44 G. 3. 

»33 
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a. A conftaWe exccuting*the warrant of a 
juftice of peace, and fucd in trcfpafs, 
without the magiftrate, is wiihia the 
protedlion of the ftat. ^\ G. 2. c. 44. 
/ 6., and entitled to a verdift on proof 
of fuch warranty having fitft complied 
with the plaintiff's^ demand of a perufal 
and copy of the warrant before the 
adlion brought, though not within fx 
days after fuch demand, as the aft dl- 
red;, Jones v. Faugban, M, 45 G. 3. 

445 

LEASEHOLD VALUE. 
See Compensation. 

LONDON COURT OF REQUESTS. 

The London Court of Requefts has juf;.- 
didion by the ftat. 39^ 40 G. 3. c. 104. 
over a contrad for the retention cf tithes 
by the tenant, the vaKie of which was 
under 5/. And therefore if the vicar 
fue for the fame, and recover lefs than 
5/. upon a count in aflTumpftt for a 
.quantum valebant, the defendant may 
enter a fuggeRion on the roll, flating 
that he was a freeman and inhabitant 
of the city of London, trading there at 
the time be was ferved with the writ, 
for the purpofe of ouftitig the plaintifF 
of his cofts. under the izth fe£i. of the ' 
aft. Sandby, Cleri, v. M/V/fr, JS. 44 
G. }. . 194 

MARRIAGE. 

• 

A. declared in covenant againft B^ and 
her huft)and, for that ^., before her in- 
termarriage, 'covenanted with A. by 
deed to leave certain accounts in differ- 
ence between them to arbitration, and 
to abide and perform the award, pro- 
vided it were made during their lives. 
And ji. protefting that B. had not, be- 
fore her intermarriage, performed her 
part of the covenant, averred that after 
making the indenture and the intermar* 
riage of the defendants the arbitrator 
awarded B. to pay Ai a certain fum ; 
and then alleged a breach for non-pay- 
ment of fach fum. After verdift, on 
DOD eft fa6ku(Q pleaded, held that upon 
this dedarauon it maft be taken that Bn 
F f : 4 inters 
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intermarrud aft it the fubmiflion and | 
he/ore the award made ; in which cafe ^ 
although the plaintilF could not recover 
upon the breach iiSgnedJcrnon-faymtnt 
o^Hhej'um auuardid^ becaufe the marriage 
VfBiti. countermand 19 the authority 0/ the 
arbitrator i yet /is by the marriage it- 
i'elf £. had by her own z6i put it out of 
her power to perform the award, the 
covenant to ahide the award was broken; 
and therefore judgment could not be 
arrefted on the ground that the mar 
Ftage was a revocation of the arbitrator's 
authority, and'thatfo the piaintifF could 
• not recover as for a hrtach hy non-ptr- 
Jormanct of tht anuurd* ChatnUy v, 
if^inftanley and bit Wift^ f. 44 G. 3. 266 

MASTER AND SERVANT. 
Sit Action on thb Ca^b» No. j. 

MINES. 

£/« POOB.-RATB« No. 5. 

MISDEMEANOR. 
5/^ Agreement, No. s. 

MORTGAGE. 

^/< Cof^YHOLp, No. I. 

NOTICE OF ACTION. 
^« Action, Notice of, 

NOTICE TO QpiT. 

Where a leafe for 21 years contained a 
provifoy that in cafe either landlord or 
tenant, or their refpedive heirs and 
executors, wifhed to determine it at the 
end of the firft 14 years, and fiiould 
l^ive fix months' notice in writing under 
bis or thfir re/he 3ivt bands ^ the term 
Ihould ceafe; held that a, notice to qaic 
iigned by tivo enfy of thru executors of 
the original Ic/Ibr, to whom he had be- 
queaihed the freehold as joint -tenants, 
cxprefling the notice to be given on he- 
btjfof tbemftlves and the third txecmier, 

• was not good under the provifo, which 
required it to be given undsr the hands 
of all three. Neither could foch no- 
tice be fiiftained ander the genevd rule 



of law, that one joint- tenant may binil 
his companion by an a£l done for bis 

benefit ; (or non conlUt that the deter- 
mination of the lea^e was for the beoc- 
fi' of the co-joinc-tenaot ; which it was 
incumbent on the parcy who wiihed to 
avail hinifelf of it to prove. And the 
notice to quit being fuch nu the tenaoc 
was to a<ft upon at the tiine^ no fubfe— 
qocnt recognition of the third executor 
would make it good by r<4ation : nor 
was his joining in the fje£tment eri* 
dence of his original aflienc to bind the 
tenant by the notice. Right d, Fijbtr 
and Anotbtr v. Cutbe/I, M. 45 ^- 3. 491 

PARENT AND CHILD. 

sit Act 10 1^ on the Casb, No. 1. for 

debauching the plaintiff's daughter* 

1, I'he father of a child is entitled to the 
cuflody of it, chough an infant at the 
breail of its mo'her, if the Court fee no 
ground to impute any motive to the fa- 
ther injurioas to the health or liberty of 
fuch a child, as by fending it out of the 
kingdom ; the father being at the time 
an alien enemy domiciled in this king- 
dom; and the motber being an Engtifij^ 
nvoman, and apprehenfive only that he 
meant to fend the child abroad, but 
affigoing no fufficteot reafon for fach 
her apprehenfion. Rex v. ds Manmt^ 
i'i//t, £. 44G^ 3. 321 

2. if the putative father of a baftard child 
obtain pofftfGon of it by force or/raud, 
the Court will order it to be reftored oq 
the application of the mother. Rsx v. 
Mofeicy^ H, ^S G. ^, 224 

PARTNERSHIP. 

J., B., and C, having diflblved partner, 
(hipy Cf after fuch diflblution drewbilia 
in the partnerihip firm in favour of 2).. 
he not knowing of fuch diflbluttoo; 
upon which D. brought his adiao 
againft all the former partners, and C, 
having pleaded hit bankruptcy, /). en* 
tered a noli profeqai at to him« and re« 
covered judgment againft >/. and B,^ 
which was afterwards fatis/ied by the 
attorney of if. and f ., who advanced 
part, and borrowed the refl of the rao. 

ne/ 
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ney on xYiAvJMtt credit : held that the | 
fom fo paid in facisfadkion of the judg- 1 
ment might be recovered in a joim ^ 
action by A. and B* againft C Oj- 
• bornt and AmpbUtt v, Harfir, T, 
44 G. 3. 225 

'PASSAGE-MONEY. 

The plaintifF contra£\ed to carry the de- 
fend anty his family, and luggage from 
Demerary to Flujhing ; and in the coarfe 
of ihe voyage, within four days fail of 
Flujhing^ the (hip was captured by an 
Engtijh (hip of war, and brought into 
England, zxid the (hip and cargo libelled 
for prize In the Court of Admiralty, snd 
the cargo condemned, and proceedings 
(lili pending againd the fhip; but the 
dfferdant, and his family were libe 
ratf d, and their lugt^age in fadl redored 
to their poHefnon. Held that, however 
the quefiion might be as to the plain- 
tiff's right to recover paflage-moncy 
upon an implied afTumpfic pro rata iti- 
ncris if the (hip were reftorcd, ytt pend- 
ing the proceedings againft the (hip as 
prize in the Admiralty Court no foch 
a£lion could be maintained ; for non 
conftat, but that the (hip might be con- 
demned and the freight decreed to the 
captors. Midloy v. Backer ^ T. 44 C ){. 

PAYMENT. 

$n Accord and Satisfaction, 

No. I. 

PENAL ACTION. 

The (Itt. $g G.^. c. 79. giving a penalty 
of 20/. for printing papers to be pub- 
lifhed, without adding the printer's 
name and place of abode» direds that 
any penalty impofed by the a£k excad- 
ing ao/. may be fued for in the courts of 
IVeftminfier ; and any penalty not ex-' 
ceeding 20/. Jhall and may he recovered 
before any jullice of peace : bat it alfo 
givetj^ in the fame claofe, a form of de- 
claration for rtcotuifkng ad., in the 

. courts of Wifimin/lir. Yet held that 
a coipmon informer cannot foe for a 
fftnalty of aoil in this coort ; no fuch 
power being gifoi by ibc Aatote, md 



there being no power at common law 
for a common informer to foe for any 
penalty : and that the form of the de« 
claraiion muft be read in blanks as to 
fum, iuch form being otherwife inap- 
plicable to a larger penalty before 
given : and that no foch aftion lay to 
recover two or more penalties of 20/* 
each. Fltmingt fui turn, v. Baiify, T* 

44 G- 3- 3*3 

PLEADING. 

Sie Joinder in Action* 

1. A count upon an account ftated with 
the plaintiff, isacufrix, kc, (not faying 
as executrix. Sec.) cannot be joined 
with counts on promifes to the teftator ; 
for it is no allegation that the {>romiret 
were made to the plaintifF in her repre- 
prefentative capacity ; and nnder fuch 
a count proof might be given of an ac» 
count ftated mih her in her individual 
charzdler. ^. Whether if it had been 
laid to be on an account ftated with the 
plaintifF herfelf, though named m nu^ 
cutrix^ &c. it could be joined, as the 
caufe of action would (iill appear to have 
aritcn in the time of the executrix, 
though the money, when recovered, 
would be a(rets? Henfiall v. Roberts^ 
in error t E, 44 G. 3. I50 

2. An allegation in pleadinj^ which is fen- 
iible and confident in the place where 
it occurs, and not repugnant to aniea* 
dent matter* cannot be reje^ed as for- 
plufage, though laid under a videUea^ 
and however incooiiflent with an alle- 
gation yir^/r^K^xr/. Rex V. Suvtns and 
Jgnenv, 7\ ^4. 6. 3. ^ 244 

3. ^. declared in covenant againfl B, and 
her^ttlbandi for that j?. before her in* 
termarriage covenanted with y/. by deed 
to leave certain accoonts in difference 
between them to arbitration^ and to 
abide and perform the award, provided 
it were made during their lives. And 
J. protefting that £• had not before her 
infemiarriage performed her part of ibe 
covenant* averred that after makiDg the 
indentare and tbe 'intermarriage rf the 
drfendants^ the arbitrator awarded B. to 
pay vf. a certain fom ; and then alleged 
a breach'for non-payment of foch fom, 

Af icr 
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After verdidj on noD eft fafbum plead- 
ed; held that upon this decUraiioo ic 
tnull be taken that B* inttrmarrUd after 
the fubcniffion and htfort the award 
made \ in which cafe, although the 
plaintiff could not recover upon the 
breach aflignedj for non-payment of tbi 
/urn a'wardid^ becaufe the marriage wat 
a cuMtirmand to the authority of the or- 
hitrator\ yet as by the marriage ilfelf 
B» had by her own a£l put it out of her 
power to perform the award, the core- 
pant to abide the award was broken ; 
and therefore judgment could not be 
arretted on the ground that the mar- 
riage was a revocation of the arbitra. 
tor^s authority^ and that fo the plaintiff 
could not recover msfer a breach by non^ 
ferformance of the award. Cbarnley v. 
Wimfianley and his IHfe. T. 44 G. 3. 

266 

4. The demandant in a writ of right 
iDttft allege in hit coant that his anceilor 
was feifcd of right as well as that he 
was feifcd in his demefne as of fee. Dow 
iandv. Sladeand^ife^ T. 44 G. 3. 272 

j. ^. Whether if one through whom 
title is derived be improperly dated to 

• be heir to her brother* who it appears 
. by the record had a fon who furvived 

bim» and through whom title is pro- 
perly derived, fuch erroneous appella- 
tion of the iiller as heir to her brother^ 
be fatal ? ^ ih. 

6. In an adion againft the marihal for an 
efcape, it being alleged in the dedara- 

• tion that the prifooer was arretted on 
snefne procefs, and brought before a 
judge at chambers by virtue of a writ 
of habeas corpus, and was by him there- 
upon committed to the coftody of the 
snarftial, as hy the record thereof mass ri" 
mmmng in the Conrt of B. R. appears, 
lee. fuch allegation is either ifflpercinent 
and furplufage; for properly fpeaking, 
iiich documents are not records nor ca- 
pable of becoming fo ; or, coafidering 
them as quafi of record ^ the allegation is 
fafliciently proved by the produQion of 
them from the office of the clerk of the 
j>apers of the JST. JEf. prifon, jivith whom 
they are properly depofited. Wigley v. 
Jenes, Marfisei rf the Marfbaffia, T. 
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7. Slanderous words matt be anderftood 
by the Court in the fame fenfe as the 
rett of mankind would ordinarily under- 
iland them., Therefore where one faid 
of another that *' his charaSer tsias in* 

famous ; that he ts/ould be di/gracefml 
to any fociety ; that thofe ivho propefed 
him as a member of any fociety mttft ha*ve 
intended an infult to it\ thai he nssould 
publijb hit Jhame and infamy ; that deli'- 
cacy forbad him from bringing a dire3 
charge i bnt it nuas a male child ^tshn 
complained to him ;'* fuch words were 
under ttood to mean a charge of unna- 
tural pra£^iccs, and fufitcientljr certain 
in themfelvea to be a^ionable, without 
the aid of an innuendo to that purpofe. 
which it was admitted could not enlarge 
the fenfe. And held that fuch worda 
could not be jufttfied by any plea nam- 
ing, for the firfl time, the perfon froni^ 
whom the defendant heard the com* 
plaint. ff^oolssoth r* Meadows, M. 

45 ^- 3- 46J 

8. A plea of nui tiel record, pleaded to an 

aelicn of debt on an Irijh judgment, 
mutt conclude to the country ; for 
though, iiace the Union, fuch judgment 
be a record, yet it is only proveable by 
an examined copy on oath, the veracity 
of which is only triable by a jury. C0/- 
iins v. Lord Fifcount Mathrut, M* 

4f<?-3' . ^73 

9. A bill of exchange payable xo'^w order 

of A., is payable to A* without alleging^ 
any order made ; and it is fufficient to 
declare that A, delivered the bill to the 
defendant, which he accepted, and by 
reafon of the prenifes, and according 
to the cttttom of merchants, became li* 
able to pay the contents to A,, without 
alleging a redelivery of the bill by the 
defendant: for if a re*deHvery, or 
fomething tantamount, to fliew the af- 
feet of the drawee to charge himfeff, be 
neceflary to an acceptance, the demor* 
* rer, by admitting the acceptance, im- 
pliedly admits the re-delivery, &c. 
Ssnith ▼• M'Clure, M. 4f G. p 476 

POOR-RATE. 

I. Where goods are carried along two 
differeACiineaofcanalj one of which ia 

»»r 
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by ftatote exempted from being rated 
in refpeA of the /«///, and the other not; 
thoogh the voyage happen to finifh on 
the unexempted line^ where the tolls 
became due and are receivird, yet thr 
canal company (hall not be rated for 
more than fuch proportion of the toll& 
as accrued in refpe^l of the carrifge 
along the unexempted line. And tne 
toll arifing in refpefl of fo much per ton 
per mile is to be rated only for fo many 
miles as the goods were carried along 
the unexempted line. And where the 
zCt directs chat the tolls ihould be ex- 
empt from any taxes, rates, Sec. other 
than fuch as the land which (hould be 
tifed for the purpofe of the navigation 
would have been fubje^ to if the ad 
had not been made; that goes to ex- 
empt the foils, qui iolls, altogether from 
being rated in rtfptO. of the line fo ex« 
empted, leaving the laiul rateable as be- 
fore. Rix V. ne Luds and Unftrfool 
Canal Com f any, ST. 44 C ;;. 32^ 

^. Where a corporation was ifeifrd in fee 
of certain'uninclofed landsf which were 
flocked with the cattle of the refident 
burgefTeSf or the widows of fuch* who 
alone were permitted by the burgefles 
to claim fuc^ right, and alfo by poor 
parifhioners, who were admitted to fuch 
enjoyment from charity ; and fuch lands 
were altogether omitted out of the 
poor-rate; the Seffions, on appeal by 
one who had given notice of his objec* 
tion to the pariik officers, and to the 
^rorporation as the party interefted un- 
der the flat. 41 G. 3. c. 23./ 6 , hav- 
ing qaafhed the rate, the Court con« 
firmed that order, Rix v. Tbt lub^i^ 
tants of Ahiranfon, M. ^^G,$* 4^3 

J. Iron mimes are not rateable to the relief 
of the poor ; and being rated conjointly 
with coal mtMfSM the «oal whereof was 
was raifed by iii tFwmr of tht lands for 
his own uft in fmelting the iron, the or- 
der of Seffions confirming fuch rate ge- 
nerally, without afcertaining the pro- 
portion at which each was rated, was 
q u a Qied • Rsx ? . Cunningham and Othtrs . 

/f. 45 ^' 3* 478 

4. Where a corporation wece ffifed in fee 

of lands, which by the cuflom were an- 
Sttally fitted Ott( inder their eoniroJ by 



a leet jury, according to a certain ftint, 
to fuch refident burgeiTes who cbofe to 
Aock the fame; they paying 19/. 4/* 
to each of the other burgefles who did 
not dock : held that the burgefles who 
fo flocked were tsnantt in common of tb6 
lands fo occupied by them, and as fnch 
occupiers were liable to be rated for the 
fame* .Rese n JVaifon, Af. 45 G. 3. 

480 

POOR-REMOVAL. 

iS'rr Settlement by £statb« No. i. 

An order of juUices removing " Jlf. P.9 
•« wife of P. F.f a Scotchman, who ne- 
'* ver gained a fettlement in England,** 
and their children, to the place of hsr 
lati legal fettlement ; which order waa 
dated on the face of ic to be made on 
examination of the hufband^ and nuith th0 
confent of him and his 'wife, was holden 
good. Rex v. The Inhabitants rf El" 
tham,E,^^G.$. a *** 

PRACTICE. • 

1 . Affidavits in fupport of, or in anfwer to 
a rule for fetting afide an award made 
a rule of Court under the flat. 9 Se 
10 ^. 3..f. 15' y^ 1.1 there being 00 
ad ion previonfly brought, nor any caufe 
in court, need not be entitled. J^ain^ 
bridge v. Houlton, £. 4 1. G. 3 . a I 

2. The Court will not inter that a writ of 
error was fued out for delay becaafe it 
was fuffd out before final judgment fign* 
ed. And though it fliould be made re- 
turnable before final judgmrnt, it will 
flill operate as a fuperfedeas upon the 
judgment, which, when figned in ths 
fame term* relates back to the firft day 
of it ; and therefore execution iffued 
thereon after fuch writ of error allowed 
and fervedwasfetafide for irregularity. 
Somerville ? . ff^hite, E. 44 G. 3. 145 

3. If one of two defendants taken on a 
joint ca. fa. be difcharged under an 10. 
folvent debtors' aa, that will not ope- 
rate as a difcharge of the other, the dif- 
charge of the former not being with the 
aAual confent of the plaintiff. Nadin 
V. Bastis and ffardle, E. 44 G. 3. 147 

4. The Court will quaih a writ for irre- 
gularity if it have en informel retorn, 
aiihoogh ihe day of ihe retiif n be equal- 

If 
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If certain as in the common form. Mtu 
hi F. Prffto/if T. 44 G. 3. 291 

J. An appHcacion to make the piaintiif, 
who refided abroa«^, give fecurhy (or 
the colts refofed afcer nocice of trial 
given ; at the defendant might . have 
applied earlier afcer knowledge of the 
fadl of the plainttiF's rffidence, and be- 
fore Co much of the cofls were incurred. 
Walttrs V. Frytbail, F. 44 G. 3, ^ 338 

6* Where a writ of ii. fa. expires in the 
vacation, the fh'rifF need not return it 
till the fird day of the enfuing term, and 
lias the whole of that day to file it. 
Rtx V. Tbi ShtriJ e/ Berks, T.^^G ^ 

386 

7. A demand of a plea indorfed on the 
declaration when delivered is good, and 
a role to plead may be given attcrwards, 
withoat any frelh demand of a plea. 
Maxuffii V. Skerrttt^M, 45 G. 3. 547 

8. Bail may render without jaflifying ; 
and where the rale expires in vacation 
a render on the (irft day of the enfuing 
term, fedente Curia, is good, though 
notice were not given till afterwards on 
the fame day, and after t writ of pro • 
cedendo had iflfued to the inferior court 
where the caufe originated. Wiggins 
V. Stepbtm, M. 45 G. 3. 533 

PRESSING. 

I . The Court will not, at the prayer of 
the maflir^ grant a habeas corpus to 
bring ep an apprentice imprefled, he 
being willing to enter into the king's 
iervice. Ex parte John LauJ/down, JS, 

44 ^^ 3' 3® 

t. A feaman ferving in the merchant fer- 

vice is not exempt from being impreiTed 

becaofe he is a freeholder. Rex v. 

Domglat, M. 4$ G. J. 477 

PRINCIPAL AND AGENT. 

One who covenants for lAmfi^t bis hnrs^ 
&c« and under his mcw hand sMd Jial^ 
for the mSt of another, Ihall be ptrfon- 
ILlly boond by hit covenmt, though he 
defcribe himlelf in the deed at cove- 
Bantiii^/#r A^ m thipart and Mal/of 
Juih Mwr fitfba. ApfUtoa v. BiiAt^ E. 
^G.3. 148 



PRINTERS. 
See Penal Action, No. i. 

PRIZE. 

Sii Foreign Sektencbs^ Passaoc- 

money. 

The Prize Court of Appeals has jurifdic. 
tion to decree that one who was co- 
agent of the captorf, in whofe hands the 
proccfrds of the prize after^ condemna- 
tion and r4lc were pbced, fhould, after 
a decree of reftitution with incereft pro- 
nounced again ft the captors, pay intere^ 
on fuch proceeds while in his handt to 
the claimant. And B. R. wiU not grant 
a prohibition to the Prizt: Court to re* 
Arain it from executing fach decree, 
either on the ground tiiat it did not ap- 
pear on the proceedings below that the 
agent was a regt/Ured agent under the 
ftat. 33 C 3. r. 66 9 becaufe thst Court 
has original jurifdidlion in rem and its 
incidents, independent of the ftatnte ^ 
nor on the ground that the Court below 
were re drained by the 32d claufe of the 
zBi from decreeing reltitution of more 
than the ntt proceeds of the fale, awarded 
upon condemnation ; becaufe iMiertfi 
made of fuch net proceeds in the hands 
of ihe holder are to be deemed part of 
the proceeds ; nor on the ground that 
it was not alleged that intereft had its 
faS been made by fuch agent ; becanfe 
that was a fad for the Court below to 
decide upon, and they muft be pre- 
fumed to have decided on fatisfcdory 
evidence. Willis v. The CemmiJfimurM 
of Appeals in Prixe Camfes^ £. 44 G. 5. 



PROHIBITrON. 

■ 

Where the , Spiritual Conrt incidetotaHf 
determines any matter «f"commdte tanr 
cegnixance, foch t% the conftrf]6Hon of 
an aft of parliament, otherwife thto at 
the cooiQOn law i«qtriret, prohibitioa 
lies after fenteoce; althovgh thet>bjec- 
tion do not appeaf upon the face of the 
Ubely but is ccileded from the whole of 
the proceedings below. QvM v. Gk/* 
/#r, Chrkt T. 44 G. 3. 345 

FI<OMO* 



RECORD. 



SETTLEMENT, 



S9t 



PROMOTIONS. 

Mr, MansJuU, one o^ the king's coanfel, 
on the death of Lord Alvanley, Lord 
Chief JulHce of C B. was promoted to 
that ofHce in Hilary vacation 1804, and 
wa« knighted. And oa the i^ch of 
vi[^ri7 was called to the degree of Ser- 
jeant at Law, and took his feat on the 
bench, and gave rings with this n-<otto, 
Siruj in ceeium rediau 

On Saturday the 28th of jfpril 1804 fhe 
foMovvtng gentlemen took their places 
within the bar; 

As King's Sei-jeant, Mr. Serjeant IVil- 
Hams, 

A« King's Counfc?, Mr. Holiiji, Mr. 
MUlet» Mr. ff^il/on, Mr. Topping \ and 
with a patent pf precedence, Mr. Fon* 
blanque. 

In the Trinity vacmion 1804 Mr.Gilh 
was m&de Chief Juflice ot Che/ier; and 
MeiTi-s. CoXf llnrwy, and Staniiy, Bar- 
rillcrs at Law, were appointed Matters 
in Chancery. 44S 

RECORD. 

s. In an aflion againft the marflial for an 
efcape, it being alleged in the declara- 
tion that the prifoi er was arrefted ©n { 
mefne procpfs, and brought before a I 
Judge at chambers by virtue of a writ } 
of habeas corpus, and was by him there- j 
upon ccmmitted to the cuilod. of the ( 
marfhal, as by the record thereof now n- 
maining in thi Court of B» R. appears, 
&c. fuch allegation is either impertinent 
»5nd furplufage ; for, properly fpeaking, 
fjch docaments are not records t nor ca- 
pable uf becoming fo ; or, confidering 
them as quafi of record, the allegation 
is fufficiemly proved by the produAion 
of them from the office of the clerk of i 
the papers of the AT. B. prifop, with 
whom they are properly deported. 
I^HgUy V. J ones 9 marjhul of the Marjhal- 
fea, T. 44 G. 3. 4^0 

a. A fcirc facias upon a recognizance of 
bail taken in open court in B. R, is 
properly fuablc in Middlefex, where the 
record is, though all the previous pro 
ceedings which commenced by original 
were in London. And femble that it 
coald not be lucd clfewbere than in 

1 



Midd/efeM» Coxeitr ir. Burke aMd Aw" 
tber^ Bail of Prici^ Af. 45 G. 3. 461 
3. A plea o^ ntd tieLncord, pleaded to an 
a^ion of debt on an Irifo jadgnient re* 
covered, muH conclade 10 the country ; 
for though, iince the Union, fucb judg- 
ment i^ a rf,cord, yet it is only prove* 
able by an exami.ied copy on oath, the 
veracity of which is only triable by a 
jury. Collins v. Ld. Fif count Matbnn, 
M, 45 G. 3. . 473 

RELATION. 

Sec JoiNT-FEN ANT, No. I* 

REQUEST, LONDON, COURT OP. 

Sa London Coolt of Rf^ESTt, 

RIGHT, WRIT OF. 

I . The demandant in a writ of right nwft 
allege in his count thdt his anceftor was 
fcifed of rights as well as that he was 
feifed in bis demffne as of fee. Donjuland 
V. Sladeand If'ife, T'. 44 G. 3. 272 

a. J^. Whether if one, through whom 
title is derived, be improperly ftated'to 
be beir to her brother, who it appears 
by the record had a fon whp furvived 
him, and throuf^h whom title is pro- 
perly derived, Tuch erroneous appella- 
tion of the Qlkr, «s heir to her brother* 
be fatal ? ib, 

ROGUE AND VAGABOND. 

See V A GRANT. 

SEAMAN. 
See Pressing. 

SETTLEMENT. 
Sie PocR Rrmovalv No. i. 

By Apprenticejhip, 

Where a fum agreed to be given with tn 
apprentice was ^\t guineas, which was 
inferted in the indenture,, and the duty 
paid accordingly, by Hat. 8 Ann. c. 9.; 
held well, though in fa£l only foor.gui* 
reas were paid ; for thefuJ/fum received^ 
given f paid, agreed, er conzraSed for t a» 
re(^uired by the adl« was infertid^ and 

the 
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tBe daty paid for it ; sod ihe (lamp 
afed was of the fame defcnption, and 
the doty appropriated to the fame fund, 
as U four guineas only bad been inferted 
and paid for» fuppofing that wcdid have 
fufficed. Rex v. The Inhabitants of Kiyn* 
fimm^ T. 4i^ G. 3. 309 

By Efiati. 
One who is refident on an edate granted 
to him for lives, in confiJeration of two 
guineas 6ne and i/. rent, cannot be 
removed tberefrom* though adtaally 
chargeable. But femble he cannot gain 
afettlement by 40 days* refidence as on 
bis c-ivM eilate under the ftat. 9 G. i.» 
the corfideraiion being under 30/. 
Hfsc V. Tbe Itrbahkants of MartUy^ E. 

44 ^- 3- 40 

Bj Evidenci ofRjlief 
Thfr Seflioas having decided in favour of 
a fettlement in A. by which the pan- 
.per's father was proved to have been 
rtliivid luhiU rtfidtnt in another pariflj 
40 years ago, and before the pauper's 
birth ; and the only evidence to oppofe 
this being that of the pauper's own birth 
in B» this Court conErmed the order 
of Seffiona on a cafe referved. Ritt v. 
fbe hbabitanti of WakefitU, T. 44 

By Hiring and Set 'vice. 
Where nothing is faid in a contrail of 
hiring about time but a refervation of 
nueeklj wages, it is a 'weekly hiring onjy. 
Therefore where the contra^ was for 
the fervant to live with his mailer, the 
latter finding him board and lodging* 
and faying him j/. 6d.per 'week, no fet- 
tlement could be gained by lervice for 
oiore than a year under fuch* contrail. 
Bite V. The Inhabitants of PuckiechurcL, 
T. 44 O. 3- 382 

By taking a Tenement, 
I. Where a corporation, by a vcrbal.agrec- 
ment with a pauper, leafed to him the 
'toils of a market for above 10/. a-year ; 
held that he could not gain a fettlement 
thereby, as no interefl could pafs from 
a corporation but under their feal ; 
therefore he had no more than a mtit 
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SHIPS. 

licence to colleA the tolh But if facfc 
toll had been leafed to him under fed of 
the corporation, femble that he would 
have gained a fettlement by refidtng for 
40 days in the fame pari lb where the 
market was* Rex v. The Inhabitants rf 
Chip fing-nor ton, 7*. 44 G. 3, . 239 

One may gain a fettlement by renting a 
tenement of above to/, a-year in the 
parifh where he repded^ though fuch 
refidence be in a turnptke-honfe^ as itx* 
vani to the coHedor for whom he re* 
ceived the toils ; for the geaA'al torn- 
pike a<fl 13 G. 3. c, 84./ 56.o>ily fays 
that ** no gate-keeper or perfon rent^ 
ing the tolls and refuting in the toU-bostft 
(ball thereby gain a fetdement, 1. i. by 
fuch taking of the toU-houfe or renting 
the tolls. Rex v. The Inbabitasots of 
Denbigh, r. j^^ G, y 333 

SHARE. 
See Dfivisi, No. 6. 

, SHIPS. 

The (htp regifter a{|s do not spply to a 
transfer of property by operation of 
law, fuch as from ths commillioners to 
the alTignees of a bankrupt. Bioxam 
Knight and Others, jfjlgnees ofWard^ a 
Bankrupt, v. Hubbard, T, 44 G. J. 407 
Under the (hip rcgillcr z€Xs 7 & 8 1^. 3. 
c, IX, f ai., and 26 G. 3. c. 60. f $» 
4. 5- »6., and 34 G. 3. r, 68./ IJ, 16* 
in order to make title to a (hip lold at 
fea, whether in whole or in part, fuch 
fale mull be acknowledged by indorfe- 
ment of the certificate of regiftry in the 
manner therein dcfcribed, and a copy 
of fuch indorfement be delivered by the 
vendee to the perfons authorized to 
make regiftry, (which ofBcers are ^ir/i7* 
ed to make an entry thereof, to be in« 
dorfed on the oath or affidavit apoa 
which the original certificate of regiflr/ 
was obtained, and to make a memoran* 
dum in the book of regiilersyand to give 
notice thereof to the commifliooers of 
the cuAoms;) and it is not fufficient for 
the vendee to regiHer fuch Ihip de novo 
in another port where he refided thoiigh 
he removed the Ihip thither, and fte 
never returned to her original port after 
ihe fale. ib. 

SLANDER. 
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SLANDER. 

Slanderous words mail be tinderftood by 
ike Court in the fame fenfe as the reA 
of mankind would ordinarily underhand 
them* Therefore where one faid of 
another that <* his cbaraSer laas in/a' 
mous ; that be *WQuld he difgraceful to any 
/ociety ; thai ibofi ijobo propped him a 
member of any ficiety mufi have intended 
an in/ult io it ; that he ivouid publijb his 
Jhame and infamy ; that delicacy forbad 
Mm from bringing a dire3 charge ^ but it 
njoas a MALE child *who complained to 
him I** fuch words were uaderdood to 
mean a charge of unnatural pra^icesi 
and fufficiently certain in themfelves to 
be adtionable, without the aid of an in- 
nuendo to that purpofe, which it was 
admitted could not enlarge the fenfe. 
And held that fi»ch words could not be 
judified by any plea naming for the firft 
time the perfoa from whom the defend- 
ant heard the complaint. H^oelnethv* 
Meadews, Af. 45 G. 3. 463 

SPIRITUAL COURT. 
5*^/ Prohibition. 

STAMPS. 

Where a fum agreed to be given with an 
apprentice was ^vt guineas, which was 
inferted in the indenture, and the duty 
paid accordingly, by flat. 8 Ann. c. 9. ; 
held well ; though in fa6l only four 
guineas were paid ; for the full fum re^ 
cei*vedt given, paid, agreed, or contraBed 
for J as required by the adl, was inferted, 
and the duty paid for it ; and the iiamp 
ufed was of the fame defcriptton» and 
the duty appropriated to the fame fund, 
as if four guineas only'had been inferted 
and paid for, fuppofing that would have 
fufficed. Rex v. The Inhabitants of Ktyn- 
foam, T. 44 G. 5. 309 

STATUTES. 

The conftrttdion thereof, though relating 
to matters of an ecclefiaftical oature^ 
belongs to the fuperior courts of com- 

. moQ law* Gould v. Gapper, T. 44 

C- 3- 345 



Ed^ward I. 
6. c. t. (Stat, of Gloucefter. Coffn) 

Henry VIII. 
23. c. 15. (Cofts.) ibm 



James I. 
4. e. 3. (Cods.) 



H. 



Charles U. 

13. ^. 2. c 2. (Cofts in error.) 54,5 
1 9. r. 6. (Leafes for lives.) 4X 

22&23. r. 9. (Cofts. Certificate.) 4S9 
29. c, 3.714* (Statute of Frauds.) 19 

lyilliam and Mary, and WillieenL, 

I. c. 18. yr iS. (Toleration a6k.) 294 
7 & 8. r. 22. (Ship rcgifter.) 407 

9& 10. c. 15. (Awards.) 31. 189 

Anne, 

4. c. 16./. 4. (Cofts.) 25i. 3 

8. C..9. /. 35. 39. i(Stamps.) 309 
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7- 

24. 



7- 
10. 

26. 
33- 



34- 
39- 



George I. 

^•7»fS* (Settlement.) 40 

r. ^.f 6. (Corporate eledlon.) 372 

George II. 

r. 30. (Bankrupts.) 407 

c.S.f6. (Stockjobbing.) 107 

r. 17. ( Apprentice imprefTed.) 3S 
c. 5. (Vagrant aft.) 339 

c, 44,/. 6. (Jttftiees of peace and 
conftables. Action.) 233. 44$ 

George III, 

c. (Stoneboufe bridge a6^.) 356 
c, (Leeds and Liverpool canal 
aa.) 325 

c. 84. f 56. (Settlement. Turn- 
pike.) 333 

c. 60. (Ship regifter.) 40^^ 

r. 52./ 6i. (£a/t India Com- 
pany.) , 244 
r. 66. (Prize.) 22 
c.C'i. (Ship regifter.) 4a/ 
c,eg,f 184. Cff^ef India Dock 
Company. Notice.) xi; 
c. 79. (Printci;!.) 313 

39 * 40* 
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SURPLUSAGE. 



39 & 40. c. I04« (London Court of t 

Reqae^. } ' x q4 

41. c. 23. yr 6. (Poor rate.) 453 

43* ^* 55* ( Com peo ration for lands 

taken by govel-fiaicnt.) ^34 

c, 160. (Prize.) 30 

STOCK. 

1. In ao afiion on the cafe for not ac 
cepting (lock agreed to be tfaosferred 
on reqQcih an averment that the plain- 
tiff was ready -and witling to tran^fer. 
bod requeded t^e defendant ta accpc' 

. the ftock^ which he refuftd, can only be 
fatisfied by (hewing an adlaal tender 
and refufal^ or that the piaintiif waited 
at the Bank on the day when it was uiu 
derftood that the* transfer was to be 
made until the clofe of the transfer 
booksy which was the latcil time when 
the trat'sfer could be made. Bordenavi 
V. Gregery^ £. 44 G* 3* 107 

2. Semble, that in (uch an adicn it is not 
necelTary by the flat. 7 G. 2. c. 8, / 6. 
for the plaintiff to ihew that he tranf- 

.ferred the (lock to another at the next 
pofTible transfer day after default madv' 
by the original contrador^ provided the 
ftock were transferred before the a£lion 
brought: though, if the plaintiff might 
have obtained more for the Hock by a 
fate on a^y intcrtvediate day between 
the original default and the ai^uai fa!e« 
that will go in redu^ion of the da- 
mages fuflained by the plaiotiif by fuch 
default. ih, 

3. In another cafe of the fame kiad« the 
evidence being that the (lock was con- 
traded to be transferred on a ctrtain 
day^ and the averment in the declaration 
being the (ame as in the above Gafa> that 
It was to be transferred on reque/i, the 
Court faid» that if the obje&ton had 
been taken at the trial there moft have 
been a nonfuit. B^rdenave v. BariUtt, 
£.44(7.3. in 

SURPLUSAGE. 

An allegation in pleading which is fen (i- 

ble and confident in the place where it 

occurs, and not repugnant to antecedent 

^mattcr^cannot be rejc£l.-*d a& farpiufage, 

chough laid under a ^videlicet, and how- 



STOPPING IN TRANSITU. 

ever inconfiftent with an allegation y^i. 

Jeqiunt. Rex v. Ste*ueju and ji^new^ 

T. 44 G. 3. 2^ 

STOPPING IN TRANSITU. 

Where A, and B., traders living in Lw- 
don, were in the coarfe of ordering eocids 
of the defendants, cotton manafadnrera 
at Manthefier, to befent to Af. and Co. 
at Huil^ for the purpofe of being after- 
Wards fent to the correfpondents of a/. 
and B, ai Hamburgb\ and on the 3 1 ft of 
Mareb A. and B. lent orders to the de- 
fendants for certain eoods t9 be Jent to 
M, and jCo. at HnJl, to be Jhipped for 
Hamburgh >as ufual : held that as be- 
tween buyer and feller the right cf the 
defendants to Hop as in iranjitu was at 
an end when the goods came to the pof- 
fefiion of Ai. arid Co. at Hulli for* they 
were for this purpofe the appointed 
agents -of -the vendees, and received 
orders from them as to the ulterior def. 
tination of the goods ; and the goods, 
after their arrival at Hulh were to re- 
cein/e a netv dtreBion from the 'ytndets. 
But it was competent for A* and B., 
who became insolvent fome time in y«- 
lyt but committed no ad of bankroptcy 
till the 26th of September t to agree 
bora fide, and not from motives 0/ vo* 
luniary and undue preference, to give 
up the goods to the defendants in the 
latter end oi July. And held that the 
circumftances of the bankrupts having 
called a meeting of their creditors, and 
having taken legal advice, and being 
encouraged by the refult of fuch meet- 
ing an4 advice to give up the goods, 
was evidence for the jury to find that 
the ^ooda were given up bona fide, and 
not tVom any motive of voluntary and 
undue preference to the defendants; 
though done by the bankropts in a fito* 
ation of impending bankruptcy at the 
time; the defendants, at the time of 
fuch giving up of the goods by the 
bankrupts, holding }>ofiefljon of the 
goods upon a claim of right to ftop 
them in trandtu. Dixon and Otberj^ 
Afpgntes of Battier and Son, Bankrupts^ 
v, Baldwin and Another ^ E, 44 G. 3. 

SUPER- 



TOLLS. 



TOLLS. 



5«J 



SUPERSEDEAS. 

V 

Sei Practice, No. 2. 

TENANTS IN COMMON. 

Where a corporation were feifed in fee cf 
lands, which by the cudom were annu- 
ally meted out under their control by a 
leec jury, according to a certain (lint, 
to fuch of the reiidcnt burgeifes who 
chofe to (lock the fame; they paying 
19/. 4i/. to each -of the other burgefTes 
Who did tiot (lock: held that the bar. 
gcfles, who fo (locked 9 were tenants in 
common of the lands fo occupied by 
them» and as fuch occupiers were liable 
to be rated for the fame. Rex v. Ifat- 
/ott, M, 45 G. 3, 480 

TENDER AND REFUSAL, 
See Evidence, No. 2. 

TITHES. 

The L^mloH Court of Reqne(l.s has jurif- 
d)6lion, by the (lat. 39 & 40 G. 3. r. 
104. over a contrail (or the retention 
of titbit by the tenant, the value of 
which was under c/. ; and therefore it 
the vicar fue for the fame, and recover 
lefs thRH j/. upon a count in a(rump(ic 
for a quantum valebant, the defendant 
may enter a fuggedion on the roll, 
flating tha( he was a 'freeman and in- 
habitant of the city of LohJon^ trading 
there at the time he was ferved with the 
writ, for the purpofe of ouding the 
plaiDtiffof his cods under the 12th fec- 
tion of the a6l. SaitJfy, Clerk, v. 
MilUr^ £, 44 G. 3. 195 

• 

TOLERATION ACT. 
See pALas In prisonm snt, No. i. 

TOLLS. 
SeiTvtLvriKn. 

I. Where it appeared in evidence upon an 
ft6lion of indebitatus a(rump(it for toll 
that a corporation were entitled by a 
general grant of toll, explained by ufage 
go be due for all cQnmcrcial gocnds 
Vot. Y. 



paffing in and out of their city on horfes 
or in carta or waggons (chat is, at the 
rate of iJ. for every horle load, and a^. 
for every cart load drawn by one horfe, 
and 2ii. more for each additional 
horft) ; held that any alteration o^ the 
carriage by which the goods were fa 
conveyed, as by taking chem in (^"^gc 
coaches inllcad of carts or waggons^ 
could not vary (he right of toll in the 
proportion of z^. for each horfe draw- 
ing the coach, although the number of 
horfes were eftimated by the weight of 
paffengers rather than of goods. The 
Major^ Ufc^ 9/ CuriiJU v. Wiljon, E. 
44 G.J. 2 

a. Where a corporation by a verbal ai^ree- 
ment with a pauper leafed to him the 
tolls of a market for above io/.,a.year$ 
held that he could not gain a iettl' ment 
thereby, as no intereft could pafi froai 
a corporation but under their feal : 
therefore he had no more than a mere 
licence to collefl the toll. But if fuck 
toll had been leafed to him under feal 
of the corporation, femble that he would 
have gained a fettlement by residing 
for 40 day 5 in the fame pari(h«*where 
the market was. Rex v. The Inhabit 
tantt of Cbifping' Norton, T, 44 G. 3. 

239 
3. Where goods are carried along two 

di(rerent lines of canal, one of which ia 
by (latute exempted from being rated 
io refpe^ of (he tolls, and the other 
not ; though the voyage happened to 
fini(h on the uncvempted line where the 
tolls become due and are received, yet 
the Canal Company (hall not be rarcd 
for more than fuch proportion of the 
tolls as accrued io refped of the car* 
riage along the unexempted line. And 
the toll arifing in refpc6l of fo much per 
ton per mile is to be rated only for fo 
roanjr miles as the goods were carried 
along the unexempted lin*. And where 
the a& direds that the tolls (hould be 
exempt from any taxes^ rates, &c. other 
than fuch as the Utul which (hould be 
nfed for the purpofe of the navigation 
would have been fubje^ to if the a^ 
had not been made; that goes* to ex- 
empt the /0///1 qua tolls, altogether froni 
being rated in refpeft of the line fo ex- 

Gg emptsd^ 
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TROVER^ 



eoiptedy leaving the Und rateable as 
before. Rex v. Thi Leeds and U'ver^ 
fool Canal Company, T. 44 G. 3. 325 

TRESPASS. 
See False Imprisonment. 

1. Where good* were taken byconlUbIe^ 
tinder a warrant of diflrefs granted by 
a jaflice of peace for the county o 
Kentf direfled ** to the contlables ol 
the lower Ha!f Hundred of C, and G» 
in the county of Kent ;** which warr4nt 
recited that the plaintiiF (whofe gcoJs 
were didratned), of the pariflj of G. in 
the /aid county i was balloted for the mi- 
litia of the faid county, and having 
refafed to ferve, &c. was convt^ed in a 
certain penalty, for levying which the 
v^ arrant was granted: if it turn out 
that the warrant was executed within a 
certain part of the parilh of G. within 
the juri(di6iion of the Cinque Ports, and 
not tviihin the county of Kt:nt9 the con- 

"Ylabies are not within the protefiion of 
the flat. 24 G. 2. c. 44. / 6. and may 
be fucd in trefpafs without the magif- 
trate's being made a defendant. MiJtcn 
V. Green and yenner, T, 44 G. 3. 233 

2. A conllabie executing the waVrant of a 
juftice of peace, and fued in trefpafs, 
without the magiHratet i' within the 
proteflion of the Hat. 24 G. 2. c. 44. 

f 6. and entitled to a verdid on pruot 
offuch warrant; having fir (I complied 
with the plaintiff's demand of a peruf'i 
and copy of the warrant before the ac 
tion brought, though not within fx 
days after fuch dcmtnd, as the a^ di- 
re^. Jones V. Vanghan, M, 45 G. 3. 

445 

TROVER. 

• 

I. An orJerofthe Lord Chancellory made 
under the ftat. 5 G. a. c, 30 , upon the 
petition of creditors, for removing one 
of feveral aflignees of a bankruf:t's 
cft4te« not followed up by any re-affigo* 
meot or releafe of fuch ailignee to the 
remaining a(Qgnees« nor by any new 
Jiflignmenc of the commiflloners under 
the Lord Chancello&'s further order, 
does not operate to divcfl the legal 
ellaie out of fuch removed affignee : and 
confequently he ought to join in an a&> 



VAGRANT. 

tion of trover brought by tke affigoe^ 
for a (hip belonging to the bankroptN 
eftate. Bloxam and Others 9 Affignas of 
Ward, m Bankrupt, v. Huhhardt T. 

44 ^- 3- 407 

z: But if he be not joined* advantage ca« 

only be taken by plea in abatement to 

the whole aflion ; though if there be 

no fuch plea the other affignees who fae 

can only recover their proportional 

partf. /^. 

V A faleof a (hip (whkh was afterwarda 

loft at fea) made bv the defendant, who 

claimed under a defe6tive conveyance 

from a trader before his bankruptcy* ia 

a fuflicient converfion lo enable the 

aiCgnera of the bankrupt to maintain 

trover, without (hewing a demand and 

refufal. i^. 

TURNPIKE. 

One may gam a fettleroeot by renting % 
tenement of above 10/. a-year in the 
parifh where he refided, though fack 
lefidence were in a turnpikg houfi, at 
fervant to the colledor for whom he re- 
ceived the tolls; for the general turn- 
pike aft 1^ G. 3. c. 84*/ 56. only faya 
tha^" no gate keeper or per (on renting 
the tolls and refiding in the toll'hon/i,{hM 
tberehy gain a feulement,"/. /. by fock 
taking of the toIUhoufe or renting the 
tolls. Rex V. The Inbahiianss of Dem^ 
high, T. 44 G. 3. 533 

UNTIL. 
Sge Ikd'CtmbvTj No. xi. 

VAGRANT. 

By the vtgrant ad 17 G. 2. c. (. after a 
rogue and vagabond haa been commit* 
ted to the Sefliotos^ and they« adjudging 
him to be A rogue and 'vagabond ^ order 
him to be further iknprifoned and kept 
to hard labour for ^x months, tod to 
be publicly lohippgd during that time» 
and that after the expiration of his im* 
prifonment he (hould be >»/ ^md em» 
pioyed in bis Majefty*s fetvice purfnant fa 
thefiaiutes, &c. : hdd that the whole 
forms one fcntenee; and foch order 
being defe6live in the latter part, for 
want of adjodfcatbg whether the part/ 
7 were 



WEST INPIA DOCKS. 

iirere to ferve Us Mtjefly by^a or land 
ms difcriminated in the ftatate^ the con- 
vi&ion (hall be quaflied» though the for- 
pier part of the fenteoce« adjudging the 
rogut 0nd vagabond' to be ivhippid, be 
vdid. Rex v. PatcbiiU 7*. 44 G. 3. 339 

VALUATION OP PREMISES. 
$u Compensation* 

VARIANCE. 
Sii Sroci^y No. 3. 

VIDELICET. 

A|& allegation in pleading which is fenfible 
and confident in the place where it oc- 
cars» and not repugnant to anttcedtnt 
matter, cannot be reje.fted as furplnf- 
age, though laid ander a videlicet, and 
however ioconfiftent with an allegacion 
/uhftquint, fjx v. Stiphens andAgnew, 
r.44G. 3. 244 

See Imoictmbnt, No. i, 2, 3. 

VENUE. 

A fcire facias upon a recognizance of bail 
taken in open court inB.R, h properly 
fuable in Middiejex, where the record 
is ; though all the previous proceedings 
which commenced by original were id 
London, And femble that it could not 
be fued ^Ifewhere than in MiddU/iX, 
Coxtter V.' Burki and Another » Bail of 
Prici, M. 45 G. 3. 461 

WEST INDIA DOCKS. 

The ftat. 39 G. 3. e, 69. / 184. direds 
that the Wtft India Dock Company 
(hall fue in the name of their treafurer 
in all anions by or on behalf of the 
Company* and that he fhall be foed for 
the recovery of any claim or demand 
Bpon, or of any damages occafiooed by 
the Company; and/ 1S5., after ea- 



WRIT. 5«7 

tending the protedidn of the fiat» 
24 G. 2. c. 44* for privileging jufticea 
of the peace in adions brought againft 
them^ aa fuch, to the lord mayor and 
-aldermen of London aAing under this aft 
beyond the limits of the city ; direda 
that « no adion (hall be commenced 
againft aiy fit/on or for Jons for axf thing 
done in purfitana or under colour of this 
aSt until after 14 days* notice in 
writing, or after tender of amends." 
&c. : held that the ue^furer of the 
Company ia a perfon within the faid 
clanfe ; and being fued for an ad done 
by the Company which induced an in* 
jury to the plaintiffs, was entitled to 
fuch notice before the adion brought. 
The notice is neceflkry in adions for 
trefpaffes or torts ; but qu. Whether ia 
aiTumpfit ? Wallace v. Smithy Treqfitrer 
of the Weft India Dock Compan^^ E. 
44 G. 3. uj 

WILL. 

^#< C0PTH0L9,No. f. PbVISI, 

WORDS, CONSTRUCTION OF. 

«* Charges V 5/^CHAaoBS. 
«* Share.*'' See Dsvizs, No. 6. 
*' Unlefs.** See AcaEEMENT, No. 3 
and 5. 

" Untih** ^##lNDlCTB£EIIT,NOt 12,] 

WRIT. • 

See PaACTica, No. 6* 

The Court will qualh a writ for irregula- 
rity if it have an informal return, al- 
though the day of the return be equally 
certain as in the common form. Ren* 
hel V. Prefton, T'. 44 G. 3 . 29 1 

WRIT OF RIGHT, 
j'l^ Right, Wa IT op. 
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